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Abstract 

Following the expiry, on 11 December 2016, of the second paragraph of Section 
15(a) of China's Protocol of Accession to the WTO, importing WTO Members no 
longer find a legal basis in Section 15 for using so-called non-market economy 
(NME) methodologies for determining the normal value of Chinese imports. Hence, 
investigating authorities must now rely exclusively on the provisions of the           
Anti-Dumping Agreement (ADA) when investigating imports from China. On              
9 November 2016, the European Commission adopted a proposal to amend its basic 
Anti-Dumping Regulation in view of the expiry of Section 15(a)(ii). According to the 
proposed amendments, the Regulation would no longer explicitly discriminate 
between WTO Members by mandating NME treatment for certain countries, among 
which China. It would, instead, allow the Commission to employ an NME-like 
methodology with regard to imports from any WTO Member, where it had determined 
that it would not be “appropriate to use domestic prices and costs in the exporting 
country due to the existence of significant distortions”. This paper analyzes the 
compatibility of the proposed new methodology with the provision of the ADA, in the 
light of the recent reports delivered by the Appellate Body and the Panel in EU – 
Biodiesel. It is submitted that even though the envisaged amendments could possibly 
shield the Regulation from an 'as such' claim of WTO-inconsistency, the use of the 
proposed methodology is unlikely to be allowed by the ADA. 
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1. INTRODUCTION 

When China acceded to the WTO, in 2001, it agreed to be treated by other Members 

in a discriminatory manner with respect to fundamental aspects of anti-dumping 

determinations, in derogation from generally applicable WTO rules. China’s 

agreement to be discriminated against was enshrined in its Protocol of Accession. 

Section 15(a) of China’s Protocol authorized WTO Members to determine, in certain 

circumstances, the ‘normal value’ of Chinese imports by using a “methodology that is 

not based on a strict comparison with domestic prices or costs in China”. That is, 

national investigating authorities were allowed to employ so-called “non-market 

economy” (NME) methodologies and determine normal value by reference to prices 

or costs of production occurring in a third country.  

The generally applicable rules of Article VI:1(a) of the GATT 1994 and of Article 2.1 

of the Anti-Dumping Agreement (ADA) define normal value as the price of the ‘like 

product’1 when destined for consumption in the exporting country. Where such a 

price is unavailable or cannot be used,2 Article VI:1(b)(i) of the GATT 1994 and 

Article 2.2 of ADA allow for normal value to be established by reference to the price 

                                                
1
 “[A] product which is identical, i.e. alike in all respects to the product under consideration, or in the 

absence of such a product, another product which, although not alike in all respects, has characteristics 
closely resembling those of the product under consideration”. (Article 2.6 of the ADA) 
2
 For reasons specified in Article 2.2 of ADA. 
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of the like product when exported from the country of origin to a third country. 

Alternatively, the national authority may construct normal value on the basis of “the 

cost of production in the country of origin plus a reasonable amount for 

administrative, selling and general costs and for profits”.3 Neither the Anti-Dumping 

Agreement, nor Article VI:1 of the GATT 1994, provide for any other method of 

determining normal value, except where the country concerned is one which “has a 

complete or substantially complete monopoly of its trade and where all domestic 

prices are fixed by the state”. In the case of such a country, the Second 

Supplementary Provision to Article VI:1 of the GATT 1994 (see also Article 2.7 of the 

ADA), allows for normal value to be determined by methods that do not entail the use 

of prices or costs in the country of origin.4 However, this exception, introduced in the 

GATT in 1955, is only applicable to centrally planned economies, and there are no 

such WTO Members.5 In any event, the generally applicable WTO anti-dumping rules 

require that normal value reflect prices or the cost of production in the country of 

origin.  

Nonetheless, a number of WTO Members, most notably the US and the EU, have 

been giving so-called ‘non-market economy treatment’ to certain former communist 

countries that were considered not to have fully become market economies. The 

NME treatment mainly concerns the method used for establishing normal value, but 

also other aspects of anti-dumping investigations, such as the determination of 

individual dumping margins and anti-dumping duties.6 As regards normal value 

determinations, an investigating authority applying an NME methodology would not 

use the price of the like product or the cost of production in the country of origin as a 

basis for establishing normal value in spite of the provisions of Articles 2.1 and 2.2 of 

the ADA. The reasoning is that since prices in non-market economy countries are not 

freely determined by the interaction of supply and demand, they are not capable of 

reflecting the normal value of the like product. Instead, normal value would be 

determined on the basis of prices or costs of production occurring in a market-

economy third country. As already mentioned, Section 15(a) of China’s Protocol of 

Accession established a special regime for China that allowed under certain 

                                                
3
 Article 2.2 of the ADA. See also Article VI:1(b)(ii) of the GATT 1994. 

4
 This was the legal basis to grant “non-market economy treatment” to certain GATT Contracting Parties 

whose economies were of the centrally planned variety. 
5
 As mentioned by certain scholars in 2007, “[e]ven before the decline of the Soviet Union, such 

countries were hard to find, and it is unlikely that any of the countries classified as non-market 
economies today fit this description”. (Helena Detlof and Hilda Fridh, The EU Treatment of Non-Market 
Economy Countries in Anti-Dumping Proceedings, 2 G. Trade & Customs J., 2007, Issue 7/8, p. 268).   
6
 The latter type of methodologies have already been found to be WTO-inconsistent (see EC-Fasteners 

(China), DS397; EU-Footwear (China), DS405; US-Shrimp (VietNam), DS404; and US-Shrimp II 
(VietNam), DS429).  
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circumstances for normal value to be determined in such a manner. However, 

Section 15(a) has partially expired on 11 December 2016, the day marking 15 years 

from China’s accession to the WTO. 

Although the matter remains fairly controversial among trade lawyers, I endorse the 

view that following the expiry of Section 15(a)(ii), investigating authorities can no 

longer find a legal basis in China’s Protocol for determining normal value according 

to NME methodologies. Consequently, they will have to rely exclusively on the 

provisions of the Anti-Dumping Agreement when investigating imports from China,7 

of crucial importance being Article 2.2 thereof. Quite obviously, this is also the 

position advanced by China in the two WTO disputes it has recently brought against 

the US and the EU. On 12 December 2016, the day after the expiry of  the second 

paragraph of Section 15(a), China requested consultations with the US and the EU, 

respectively, with regard to their price comparison methodologies for determining the 

normal value of imports from China.8 In both of the requests, China expressed 

                                                
7
 See for instance, Folkert Graafsma and Elena Kumashova, In re China’s Protocol of Accession and 

the Anti-Dumping Agreement: Temporary Derogation or Permanent Modification?, 9 G. Trade & 
Customs J., 2014, Issue 4; Christian Tietje and Karsten Nowrot, Myth or Reality? China’s Market 
Economy Status under WTO Anti-Dumping Law after 2016, Policy Papers on Transnational Economic 
Law, No. 34, Transnational Economic Law Research Center, Martin Luther University, December 2011; 
Brian Gatta, Between ‘Automatic Market Economy Status’ and ‘Status Quo’: A Commentary on 
‘Interpreting Paragraph 12 of China’s Protocol of Accession’, 9 G. Trade & Customs J., 2014, Issue 4; 
Mathew R. Nicely, Time to Eliminate Outdated Non-market Economy Methodologies, 9 G. Trade & 
Customs J., 2014, Issue 4; Rao Weijia, China’s Market Economy Status under WTO Antidumping Law 
after 2016, 5 Tsinghua China Law Review, 2013, No. 2; K. William Watson, Will Nonmarket Economy 
Methodology Go Quietly into the Night? U.S. Antidumping Policy toward China after 2016, Cato Policy 
Analysis No. 763, 28 October 2014; Edwin Vermulst, Juhi Dion Sud and Simon J. Evenett, Normal 
Value in Anti-Dumping Proceedings against China Post-2016: Are Some Animals Less Equal than 
Others?, 11 G. Trade & Customs J., 2016, Issue 5; Jockem de Kok, The future of EU Trade Defence 
Investigations against Imports from China, 19 J. Int. Economic Law, 2016, Issue 2; Li Zhenghao, 
Interpreting Paragraph 15 of China’s Accession Protocol in Light of the Working Party Report, 11 G. 
Trade & Customs J., 2016, Issue 5; Stephanie Noel, Why the European Union Must Dump So-called 
‘Non-Market Economy’ Methodologies and Adjustments in Its Anti-dumping Investigations, 11 G. Trade 
& Customs J., 2016, Issue 7/8; Minyou Yu and Jian Guan, The Non-Market Economy Methodology 
Shall Be Terminated After 2016, 12 G. Trade & Customs J., 2017, Issue 1.  
 
For the opposing view, see Bernard O’Connor, Much Ado About ‘Nothing’: 2016, China and Market 
Economy Status, 10 G. Trade & Customs J., 2015, Issue 5; Jorge Miranda, Interpreting Paragraph 15 of 
China’s Protocol of Accession, 9 G. Trade & Customs J., 2014, Issue 13; Jorge Miranda, More on Why 
Granting China Market Economy Status after December 2016 is Contingent upon whether China Has in 
Fact Transitioned into a Market Economy, 11 G. Trade & Customs J., 2016, Issue 5; Jorge Miranda, A 
Comment of Vermulst’s Article on China in Anti-dumping Proceedings after December 2016, 11 G. 
Trade & Customs J., 2016, Issue 7/8; Jorge Miranda, Implementation of the ‘Shift in the Burden of Proof’ 
Approach to Interpreting Paragraph 15 of China’s Protocol of Accession, 11 G. Trade & Customs J., 
2016, Issue 10; Terrence P. Stewart, William A. Fennell, Stephanie M. Bell and Nicholas J. Birch, The 
Special Case of China: Why the Use of a Special Methodology Remains Applicable to China after 2016, 
9 G. Trade & Customs J., 2014, Issue 6; Laurent Ruessmann and Jochen Beck, 2016 and the 
Application of an NME Methodology to Chinese Producers in Anti-dumping Investigations, 9 G. Trade & 
Customs J., 2014, Issue 10; Paul C. Rosenthal and Jeffrey S. Beckington, The People’s Republic of 
China: A Market Economy or A Non-market Economy in Anti-dumping Proceeding Starting on 
December 12, 2016?, 9 G. Trade & Customs J., 2014, Issue 7/8. 
8
 United States – Measures Related to Price Comparison Methodologies, Request for Consultations by 

China, WT/DS515/1; European Union – Measures Related to Price Comparison Methodologies, 
Request for Consultations by China, WT/DS516/1. 
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concerns that, following the expiry of Section 15(a)(ii), the treatment given to China 

for purposes of establishing normal value was inconsistent, inter alia, with Articles 

2.1 and 2.2 of the ADA, and with Articles I:1 and VI:1 of the GATT 1994. 

Furthermore, on 10 March 2017, China requested the establishment of a panel to 

hear its case against the EU.9 The Panel was established by the Dispute Settlement 

Body on 3 April 2017.10 

As both the EU and the US, and perhaps other WTO Members, are reluctant to grant 

market economy treatment to Chinese imports when establishing normal value,11 the 

question that arises is whether the generally applicable provisions of Article 2.2 of the 

ADA allow for any flexibility with regard to determining normal value on the basis of 

out-of-country prices or costs of production. Certain scholars advanced the argument 

that Article 2.2 indeed contains such flexibility, even though not explicitly, and that 

the Appellate Body might adopt a lenient interpretation similar to the approach taken 

in US – Softwood Lumber IV12 with respect to Article 14(d) of the SCM Agreement.13 

However, the findings of the Appellate Body and of the Panel in the recent EU – 

Biodiesel14 dispute cast doubt on the validity of such a line of argument.15 

In anticipation of the expiry of Section 15(a)(ii) on 11 December 2016, the European 

Commission adopted on 9 November 2016, a proposal to amend the EU’s Anti-

Dumping Regulation (hereafter, the AD Regulation).16 The contemplated 

                                                
9
 European Union – Measures Related to Price Comparison Methodologies, Request for the 

Establishment of a Panel by China, WT/DS516/9.   
10

 Summary of the Meeting of the Dispute Settlement Body held on 3 April 2017, 
https://www.wto.org/english/news_e/news17_e/dsb_03apr17_e.htm (visited on 12 April 2017).  
11

 European Commission Staff Working Document, Impact Assessment on the ‘Possible change in the 
calculation methodology of dumping regarding the People’s Republic of China (and other non-market 
economies)’, SWD(2016) 370 final, 9 November 2016, p. 12 and n. 13. 
12

 Appellate Body Report, US – Softwood Lumber IV (Canada), DS257. In that case, the Appellate Body 
held that the existence of a subsidy may be determined by comparison to an out-of-country benchmark 
in spite of the reference in Article 14(d) of the SCM Agreement to “prevailing market conditions for the 
good or service in question in the country of provision or purchase” (paras. 90-103). This approach was 
later confirmed – see for instance US – Anti-Dumping and Countervailing Duties (China), DS379; and 
US – Carbon Steel (India), DS436; and US – Countervailing Measures (China), DS437.  
13

 See, for instance, Gatta, Between Automatic MES and Status Quo, supra n. 7, p. 170; Tietje and 
Nowrot, supra n. 7, pp. 5 and 11; Watson, supra n. 7, pp. 11 and 12; Nicely, supra n.7, p. 163.  
14

 DS473. 
15

 De Kok, supra n. 7, pp. 534 and 539; Noel, supra n. 7, section 4.2.3; Miranda, A Comments on 
Vermulst’s Article, supra n. 7; Stephanie Noel and Weihuan Zhou, Replacing the Non-Market Economy 
Methodology: Is the European Union’s Alternative Approach Justified Under the World Trade 
Organization Anti-Dumping Agreement, 11 G. Trade & Customs J., 2016, Issue 11/12, p. 567; James 
Searles, The European’s Union Options for China Dumping Methodology After 11 December 2016, 11 
G. Trade & Customs J., 2016, Issue 10, p. 435; Weihuan Zhou and Andrew Percival, Panel Report on 
EU-Biodiesel: A Glass Half Full? – Implications for the Rising Issue of Particular Market Situation, 2 
Chinese J. of Global Governance, 2016, passim, p. 159. (All of these papers appear to have been 
written before the Appellate Body issued its report in EU – Biodiesel and, hence, only concern the 
Panel’s findings. Moreover, all of them have been written before the European Commission published 
its proposal to amend the EU’s Anti-dumping regulation – infra n. 16).   
16 

Proposal for a Regulation of the European Parliament and of the Council, amending Regulation (EU) 
2016/1036 on protection against dumped imports from countries not members of the European Union 

https://www.wto.org/english/news_e/news17_e/dsb_03apr17_e.htm
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amendments were proposed with the view of adapting the regulation to the state of 

WTO anti-dumping law following the expiry of Section 15(a)(ii). This paper analyzes 

the compatibility of the proposed amendments with Articles 2.2.1.1 and 2.2. of the 

ADA in the light of the findings in the biodiesel dispute, and concludes that even 

though those amendments may potentially shield the EU’s regulation from an ‘as 

such’ finding of inconsistency, the proposed new methodology for determining 

normal value is unlikely to be compatible with WTO law. Additionally, a section of this 

paper is dedicated to explaining why the expiry of Section 15(a)(ii) must be 

interpreted as removing from China’s Protocol the special legal basis for using NME 

methodologies.     

2. THE CURRENT EU ANTI-DUMPING RULES 

Presently, the EU’s AD Regulation17 distinguishes for purposes of establishing 

normal value between three types of countries. First, Articles 2.1 through 2.6 lay 

down the generally applicable regime to market-economy countries, broadly based 

on the provisions of Article 2 of the ADA. Subsequently, the Regulation sets out the 

rules generally applicable to non-market economy countries,18 for which normal value 

is determined by using the so-called ‘analogue country’ methodology, as provided for 

in the first paragraph of Article 2.7(a) quoted below. 

In the case of imports from non-market-economy countries (fn), the normal 
value shall be determined on the basis of the price or constructed value in a 
market economy third country, or the price from such a third country to other 
countries, including the Union, or, where those are not possible, on any other 
reasonable basis, including the price actually paid or payable in the Union for 
the like product, duly adjusted if necessary to include a reasonable profit 
margin. (emphasis added) 

The analogue country methodology basically entails that the domestic “prices and 

costs of [NME] countries are disregarded, and prices and costs data from another 

country, that is a market economy (a so called ‘analogue country’) is used to 

establish normal value”.19 

Finally, Article 2.7(b) regulates the determination of normal value for imports from 

“China, Vietnam and Kazakhstan and any non-market economy country which is a 

Member of the WTO”. Pursuant to that provision, the normal value for imports from 

                                                                                                                                      
and Regulation (EU) 2016/1037 on protection against subsidized imports from countries not members of 
the European Union, COM(2016)721 final, 9 November 2016. 
17

 Regulation (EU) 2016/1036, of the European Parliament and of the Council, on protection against 
dumped imports from countries not members of the European Union. 
18

 “Including Albania, Armenia, Azerbaijan, Belarus, Georgia, Kyrgyzstan, Moldova, Mongolia, North 
Korea, Tajikistan, Turkmenistan and Uzbekistan.” (n. to Article 2.7(a) of the AD Regulation) 
19

 European Commission, Impact Assessment, supra n. 11, p. 5. 
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such countries is to be determined according to the rules applicable to market-

economy countries, “if it is shown, on the basis of substantiated claims by one or 

more producers subject to the investigation […] that market economy conditions 

prevail for this producer or producers in respect of the manufacture and sale of the 

like product concerned”. However, where the concerned producer fails to show that it 

is operating under market economy conditions, the rules for NME countries will apply 

– that is, normal value will be determined according to the analogue country 

methodology. As shown below, Article 2.7(b) of the EU AD Regulation is quite similar 

to Section 15(a) of China’s Protocol of Accession.   

In the dispute brought by China against the EU, the former is challenging Article 2.7 

of the AD Regulation as inconsistent with Articles 2.1 and 2.2 of the ADA, and I:1 and 

VI:1 of the GATT 1994.20 

3. SECTION 15(A) AND THE CONSEQUENCES OF ITS PARTIAL EXPIRY 

As mentioned, Section 15(a) of China’s Protocol of Accession established a 

discriminatory regime which allowed WTO Members to determine the normal value of 

imports from China by reference to prices and costs occurring outside the country of 

origin. As provided for under the second sentence of Section 15(d), the second 

subparagraph of Section 15(a) expired on the day marking 15 years after China’s 

accession; that is, on 11 December 2016. However, whether Section 15(a) still 

provides a legal basis for determining normal value for Chinese imports on the basis 

of out-of-country data remains controversial. Section 15 reads in relevant part:  

 (a) In determining price comparability under Article VI of the GATT 1994 and 
the Anti-Dumping Agreement, the importing WTO Member shall use either 
Chinese prices or costs for the industry under investigation or a methodology 
that is not based on a strict comparison with domestic prices or costs in China 
based on the following rules: 

(i) If the producers under investigation can clearly show that market 
economy conditions prevail in the industry producing the like 
product with regard to the manufacture, production and sale of 
that product, the importing WTO Member shall use Chinese 
prices or costs for the industry under investigation in determining 
price comparability; 

(ii) The importing WTO Member may use a methodology that is not 
based on a strict comparison with domestic prices or costs in 
China if the producers under investigation cannot clearly show 
that market economy conditions prevail in the industry producing 
the like product with regard to manufacture, production and sale 
of that product. 

 […] 

                                                
20

 See supra pp. 5 and 6, and n. 9. 
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 (d) Once China has established, under the national law of the importing WTO 
Member, that it is a market economy, the provisions of subparagraph (a) shall 
be terminated provided that the importing Member's national law contains 
market economy criteria as of the date of accession.  In any event, the 
provisions of subparagraph (a)(ii) shall expire 15 years after the date of 
accession.  In addition, should China establish, pursuant to the national law of 
the importing WTO Member, that market economy conditions prevail in a 
particular industry or sector, the non-market economy provisions of 
subparagraph (a) shall no longer apply to that industry or sector. (emphasis 
added) 

Section 15(a) gives the investigating authority a conditional option between market 

economy methodologies for determining normal value, and “a methodology that is 

not based on a strict comparison with domestic prices or costs”. Note that the two 

subparagraphs of Section 15(a) are the obverse of each other,21 or the two sides of 

the same coin. Where the investigated producers or exporters can clearly show that 

market economy conditions prevail in the sector producing the like product, the 

investigating authority must use domestic prices or costs (subparagraph (a)(i)). 

Contrariwise, where the investigated producers or exporters cannot show that market 

economy conditions prevail, the investigating authority need not use domestic prices 

or costs (subparagraph (a)(ii)). Hence, whether the interpreter considers one or the 

other of the two subparagraphs in isolation from the other one, the result is the same, 

as the per a contrario interpretation of either of the paragraphs contains the meaning 

of the other one. 22  The normative content of Section 15(a) is the same if one reads it 

as it stood before the expiry of subparagraph (a)(ii) on 11 December 2016, if one 

reads it without the first subparagraph, or if one reads it without the second 

subparagraph. For the sake of illustration consider Section 15(a) without the expired 

subparagraph (a)(ii):  

 (a) In determining price comparability under Article VI of the GATT 1994 and 
the Anti-Dumping Agreement, the importing WTO Member shall use either 
Chinese prices or costs for the industry under investigation or a methodology 
that is not based on a strict comparison with domestic prices or costs in China 
based on the following rules: 

(i) If the producers under investigation can clearly show that market 
economy conditions prevail in the industry producing the like 
product with regard to the manufacture, production and sale of 
that product, the importing WTO Member shall use Chinese 
prices or costs for the industry under investigation in determining 
price comparability; 

                                                
21

 Nicely, supra n.7, p. 162. 
22

 As noted by certain scholars, “Section 15(a)(ii) lays out the a contrario situation” as compared to 
Section 15(a)(i) (Vermulst, Sud and Evenett, supra n. 7, pp. 216 and 217). 
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Based on the ordinary meaning of the terms of the text above, an interpreter would 

conclude that the chapeau of Section 15(a) gives investigating authorities a choice 

between domestic prices or costs and out-of-country prices or costs. However, the 

choice is conditional and must be exercised according to the rules set out in the 

subparagraph (“based on the following rules”). In turn, the subparagraph limits the 

discretion of the investigating authority to make that choice and compels it to use 

domestic prices or costs in the situation where the investigated producers can clearly 

show that market economy conditions prevail in their industry. Where the condition 

laid down in the subparagraph is not met – i.e., the producers fail to clearly show that 

market economy conditions prevail in their sector – the choice contemplated by the 

chapeau becomes unconditional. Therefore, in such a situation, an investigating 

authority may freely choose to use a methodology that is not based on a strict 

comparison with domestic prices and costs. This is precisely what the expired 

subparagraph (a)(ii) provided. The same conclusion would be reached if one read 

Section 15(a) without the first subparagraph. 

Whereas it is clear that Section 15(a)(ii) is no longer operative, whether its expiry 

also indirectly disabled the rest of paragraph (a)23 remains a controversial matter. As 

the second sentence of paragraph (d) (i.e., the sunset clause) only refers to 

subparagraph (a)(ii),24 it appears that the chapeau of paragraph (a) and 

subparagraph (a)(i) survived the expiry of subparagraph (a)(ii). This prompted certain 

scholars to argue that the surviving language continues to be effective and to provide 

investigating authorities with a legal basis for using NME methodologies, in certain 

circumstances, even after the expiry of subparagraph (a)(ii).25 Some of those 

scholars relied on the principle of effective treaty interpretation26 which, so they claim, 

requires that the surviving language be given meaning and effect, and bars the 

interpreter from reducing those provisions to redundancy or inutility.27 It was further 

contended that since the other two clauses of paragraph (d) regulate the termination 

                                                
23

 Gatta, supra n. 7, p. 169. 
24

 “In any event, the provisions of subparagraph (a)(ii) shall expire 15 years after the date of accession.” 
(emphasis added) 
25

 For instance, O’Connor, supra n. 7; Miranda, Interpreting Paragraph 15, supra n. 7; Stewart et al., 
supra n. 7; Ruessmann and Beck, supra n. 7; Rosenthal and Beckington, supra n. 7. 
26

 Regarding the principle of effective treaty interpretation, the Appellate Body held that “interpretation 
must give meaning and effect to all terms of the treaty [and that] [a]n interpreter is not free to adopt a 
reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility” 
(US – Gasoline, p. 23, DS2). 
27

 Stewart et al., supra n. 7, p. 276; Theodore R. Posner, A Comment on Interpreting Paragraph 15 of 
China’s Protocol of Accession by Jorge Miranda, 9 G. Trade & Customs J., 2014, Issue 4, p. 148 and 
149; Miranda, More on Why, supra n. 7, p. 246; Miranda, Implementation of the ‘Shift in the Burden of 
Proof', supra n. 7, p. 449; Bernard O’Connor, The Myth of China and Market Economy Status in China, 
International Economic Law and Policy Blog, 16 January 2012, pp. 2 and 3, 
http://worldtradelaw.typepad.com/files/oconnorresponse.pdf (visited on 16 May 2016). 

http://worldtradelaw.typepad.com/files/oconnorresponse.pdf
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of paragraph (a) as a whole, the partial expiry provided for under the sunset clause 

must mean less than the complete termination of paragraph (a).28 While their 

arguments are not without merit – which bears witness to the ambiguity and 

deficiency of paragraph (d) 29 – their conclusion is untenable.  

The problem with such a line of argument, in this case, is that it cuts both ways. The 

very same principle of effective treaty interpretation also requires that the sunset 

clause be given effect, and also enjoins the interpreter from reducing that clause to 

redundancy and inutility.30 As shown above, whether the chapeau of paragraph (a) 

and subparagraph (a)(i) are applied together or without the second subparagraph, 

the result is the same. Consequently, giving effect to the chapeau and to 

subparagraph (a)(i) after the termination of the subparagraph (a)(ii) would mean that 

the expiry of the latter had no effect whatsoever, and that the sunset clause would 

thus be reduced to inutility.31 As noted by certain scholars, applying the surviving 

language would entail reading the expired subparagraph (a)(ii) back into the text of 

Section 15(a).32 To sum up, the interpretation that the expiry of subparagraph (a)(ii) 

disabled paragraph (a) in its entirety reduces the apparently surviving language to 

inutility, whereas the interpretation that the expiry did not affect the effectiveness of 

the chapeau and subparagraph (i) reduces the sunset clause to inutility. 

There is, nonetheless, evidence that suggests that indeed the correct interpretation is 

the one according to which the expiry of subparagraph (a)(ii) disabled paragraph (a) 

in its entirety,33 with the consequence that investigating authorities can no longer find 

a legal basis in Section 15 for using “a methodology that is not based on a strict 

comparison with prices or costs in China”. This conclusion is supported by paragraph 

151 of the Report of the Working Party on the Accession of China, which constitutes 

relevant context for Section 15.34 According to Article 31(2)(b) of the Vienna 

Convention on the Law of Treaties, “any instrument which was made by one or more 

parties in connection with the conclusion of the treaty and accepted by the other 

                                                
28

 Miranda, Interpreting Paragraph 15, supra n. 7, p. 101; Stewart et al., supra n. 7, p. 277; Posner, 
supra n. 27, p. 149; Miranda, Implementation of the ‘Shift in the Burden of Proof', supra n. 7, pp. 447 
and 448. 
29

 One commentator observed that “upon closer scrutiny it becomes clear that whoever negotiated the 
language did a poor job” (Nicely, supra n. 7, p. 161). 
30

 Nicely, supra n. 7, p. 162; Graafsma and Kumashova, supra n. 7, p. 156; Miranda, Interpreting 
Paragraph 15, supra n. 7, p. 101; Posner, supra n. 27, p. 148; De Kok, supra n. 7, p. 527; Noel, supra n. 
7, section 3.1. 
31

 Nicely, supra n. 7, p. 162; Graafsma and Kumashova, supra n. 7, p. 156; Yu and Guan, supra n. 7, p. 
20. 
32

 Vermulst, Sud and Evenett, supra n. 7, p. 217. 
33

 Gatta, supra n. 7, p. 169. 
34

 Graafsma and Kumashova, supra n. 7, pp. 156 and 157; Posner, supra n. 27, pp. 149 and 150; De 
Kok, supra n. 7, p. 528; Yu and Guan, supra n. 7, p. 21; Zhenghao, supra n. 7, passim.  
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parties as an instrument related to the treaty” forms part of the context for the 

purpose of the interpretation of treaty. There can be no doubt that the Working Party 

Report is an instrument made in connection with the conclusion of the Protocol of 

Accession, and that the entire WTO Membership accepted it as such when China’s 

final accession package was adopted by the Ministerial Conference in Doha. A report 

of a WTO working party on the accession of a candidate country is part of the final 

accession package, or the ‘terms of entry’, together with the Protocol of Accession, 

the Decision of the Ministerial Conference (or of the General Council) approving the 

accession, and the goods and services schedules of the acceding country. The 

function of the Working Party Report is to record the commitments undertaken by the 

acceding country and to provide a summary of the discussions held between the 

working party and the candidate country. Furthermore, the Draft Protocol of 

Accession, as the draft approval Decision, are appended to the Working Party 

Report. A Protocol of Accession typically refers several times to the Working Party 

Report and incorporates by reference multiple provisions from the report. Most 

importantly, the final accession package must be adopted by the WTO’s Ministerial 

Conference/General Council before the acceding country can sign and accept the 

Protocol of Accession.35 

The chapeau of paragraph 151 of the Working Party Report records the concerns 

expressed by the representative of China ”with regard to past measures taken by 

certain WTO Members, which had treated China as a non-market economy and 

imposed anti-dumping duties on Chinese products”, allegedly, in disregard of due 

process and transparency requirements, “including with respect to the method of 

price comparison”. The chapeau further reads that “[i]n response to these concerns, 

Members of the Working Party confirmed that in implementing subparagraph (a)(ii) of 

Section 15 of the Draft Protocol, WTO Members would comply with” (emphasis 

added) certain recommendations. The six recommendations following the chapeau 

aim at reassuring China that it would be treated in a fair manner in anti-dumping 

proceedings. On the basis of the reference in paragraph 151 to “subparagraph (a)(ii) 

of Section 15” instead of paragraph (a) as a whole, it can be argued that the Working 

Party’s understanding was that the second subparagraph is the true legal basis for 

the use of NME methodologies, 36 and therefore, disabling subparagraph (a)(ii) would 

                                                
35

Detailed information on the accession process may be found on the website of the WTO, 
https://www.wto.org/english/thewto_e/acc_e/acc_status_e.htm (visited on 24 April 2017). For a more 
detailed discussion of the Working Party Report, as context for China’s Protocol of Accession, see 
Zhenghao, supra n. 7. 
36

 Graafsma and Kumashova, supra n. 7, pp. 156 and 157; Posner, supra n. 27, pp. 149 and 150; De 
Kok, supra n. 7, p. 528; Yu and Guan, supra n. 7, p. 21; Zhenghao, supra n. 7, p. 236. 
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remove that legal basis altogether. As one scholar put it, “China is likely to argue at 

some point that it intended to disable the entirety of Section 15 (a) […] by narrowly 

targeting the ‘root’ of the tree it found objectionable”, and even though this is “a less 

than elegant solution to the problem it sought to remedy […] it is certainly 

conceivable that this is what was intended, at least by the Chinese side”.37 

Furthermore, this position is also supported by several statements made throughout 

the years by officials and institutions representing the US and the EU respectively, 

which may be relied upon as supplementary means of interpretation within the 

meaning of Article 32 of the Vienna Convention.38 Recourse to supplementary means 

of interpretation may be had either in order to confirm the meaning resulted from the 

application of the textual, contextual and teleological methods of interpretation 

provided for under Article 31 of the Convention, or when following the application of 

Article 31, the meaning of the language subject to interpretation remains ambiguous 

or obscure, or the outcome is manifestly absurd or unreasonable.39 While Article 32 

does not exhaustively define what may constitute supplementary means of 

interpretation, it illustratively mentions “the preparatory work of the treaty and the 

circumstances of its conclusion”.40 Thus, the interpreter enjoys a certain degree of 

discretion in considering which supplementary means of interpretation may assist her 

in ascertaining the common intentions of the parties.41 As for statements emanating 

from WTO Members, the Appellate Body explained that “‘unilateral’ acts, 

instruments, or statements of individual negotiating parties may be useful in 

ascertaining ‘the reality of the situation which the parties wished to regulate by 

means of the treaty’ and, ultimately, for discerning the common intentions of the 

parties”.42 Therefore, there is a strong case to be made that the statements cited 

below could, and should, inform the interpretation of Section 15. In fact, they may 

well qualify as part of the circumstances of the conclusion of China’s Protocol of 

Accession.  

Section 15 originated in a bilateral agreement concerning the terms of China’s 

accession to the WTO that was concluded between the US and China on 15 

November 1999 in Beijing.43 The text that later became Section 15 was carried over 

                                                
37

 Gatta, supra n. 7, p. 169. 
38

 Yu and Guan, supra n. 7, p. 23.  
39

 Article 32 of the Vienna Convention. 
40

 Appellate Body Report, EC – Chicken Cuts, para. 283.  
41

 Ibid. 
42

 Ibid., para. 289, emphasis added. 
43

 Ministry of Foreign Affairs of the Peoples Republic of China, Bilateral Agreement on China’s Entry into 
the WTO between China and the United States, 
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from that agreement, perhaps with minor alterations,44 into China’s Protocol of 

Accession. In her role as US chief negotiator for the 1999 agreement, then USTR 

Charlene Barshefsky testified before the Ways and Means Committee of the US 

House of Representative, in February 2000, that “China’s WTO entry will guarantee 

our right to continue using our current ‘non-market economy’ methodology in anti-

dumping cases for fifteen years after China’s Accession to the WTO”.45 Similarly, then 

US Secretary of Commerce William Daley, testified before the same Ways and 

Means in Committee, in May 2000, that “China has agreed to guarantee our right to 

continue using our current methodology (treating China as a non-market economy) in 

antidumping cases for fifteen years after China’s accession to the WTO”.46  The same 

description of the 1999 agreement may be found in a note that was posted on the 

website of the White House on the day of conclusion of that agreement. The note 

read in relevant part: 

The agreement ensures that the United States can continue to apply 
our current non-market economy methodology in antidumping cases 
involving imports from China for 15 years. China can, of course, 
request review under U.S. law of specific sectors or the economy as a 
whole to determine if it is market oriented and no longer subject to the 
special methodology.47 

Even more telling is a statement posted on the website of the White House the day 

after the conclusion of the 1999 agreement, which reads in relevant part the 

following:  

The U.S. and China have agreed that we will be able to maintain our current 
antidumping methodology (treating China as a non-market economy) in 
future anti-dumping cases without risk of legal challenge. This provision will 
remain in force for 15 years after China's accession to the WTO.48  

                                                                                                                                      
http://www.fmprc.gov.cn/mfa_eng/ziliao_665539/3602_665543/3604_665547/t18051.shtml (visited on 1 
April 2017). 
44

 Although it is unclear whether the relevant text featured in the 1999 agreement was exactly the same 
as the text of Section 15, the negotiating history of that agreement reveals that textual proposals bearing 
significant resemblance to Section 15 were exchanged between the two parties. In this regard, see 
Ministry of Commerce of People’s Republic of China, Department of WTO Affairs, Basic Instruments 
and Selected Documents on the Negotiations for China’s Accession to the World Trade Organization, 
Volume of Bilateral Negotiations, 3

rd
 book, China Commerce and Trade Press, 2013, Beijing, pp. 845-

882 and 1044-1089. 
45

 Charlene Barshefsky, USTR, testimony before the Committee on Ways and Means, US House of 
Representatives, U.S. – China Bilateral Trade Agreement on the Accession of China to the WTO, 106

th
 

Congress, 2
nd

 Session, Washington D.C., 16 February 2000, https://www.gpo.gov/fdsys/pkg/CHRG-
106hhrg67129/html/CHRG-106hhrg67129.htm  (visited on 1 April 2017). 
46

 William M. Daley, US Secretary of Commerce, testimony before the Committee on Ways and Means, 
US House of Representatives, Hearing on Accession of China to the WTO, 3 May 2000, 
http://waysandmeans.house.gov/Legacy/fullcomm/106cong/5-3-00/5-3dale.htm (visited on 8 May 2017). 
47

 White House, U.S. - China Bilateral WTO Agreement, 15 November 1999, emphasis added, 
http://clinton3.nara.gov/WH/New/WTO-Conf-1999/factsheets/fs-004.html (accessed 3 May 2017). 
48

 White House, Summary of U.S. – China Bilateral WTO Agreement, 16 November 1999, emphasis 
added, http://clinton3.nara.gov/WH/New/WTO-Conf-1999/factsheets/fs-006.html (visited on 1 April 
2017). 
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While these statements do not concern Section 15 itself, but the corresponding 

provisions from the 1999 agreement, they may still find their way into the 

interpretative process as supplementary means of interpretation. That is likely to 

occur either because the concerned provisions from the 1999 agreement may be 

identical in the relevant parts with Section 15, or because the bilateral agreement 

itself could be held to constitute, at the very minimum, supplementary means of 

interpretation,49 if not relevant context under Article 31 of the Vienna Convention. 

Thus, the 1999 agreement, apparently titled ‘U.S. – China Bilateral Trade Agreement 

on the Accession of China to the WTO’, may be an “instrument which was made by 

one or more parties in connection with the conclusion of the treaty and accepted by 

the other parties as an instrument related to the treaty”, within the meaning of Article 

31(2)(b); or it may be taken into account as “any relevant rules of international law 

applicable in the relations between the parties”, in the sense of Article 31(3)(c).50  

As for Section 15 itself, the USTR posted a note on its website on the day China 

became a WTO Member – clearly referring to Section 15 – that read in relevant part:  

For 15 years after China’s accession to the WTO, the United States and 
certain other WTO Members will continue to have the ability to utilize a 
special non-market economy methodology for measuring dumping in anti-
dumping cases against Chinese Companies.51  

Moreover, the United States Government Accountability Office reported in 2006 that 

“[a]fter 2016, the ability of WTO members to continue using third-country information 

in AD calculations involving China would be governed by generally applicable WTO 

rules, according to officials at the Office of the U.S. Trade Representative”.52 

On the EU’s side, its appreciation of the matter is revealed by an explanatory 

memorandum by the European Commission, which summarized the terms on which 

China was to become a Member of the WTO. The memorandum was attached to a 

proposed decision of the Council of the EU to endorse China’s accession to the WTO 

                                                
49

 In EC – Poultry, the Appellate Body found that a bilateral agreement on market access concluded 
between Brazil and the European Communities (the so-called ‘Oilseeds Agreement’) “may serve as a 
supplementary means of interpretation” for the EC’s goods schedule (para. 83).  
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 While the Appellate Body has stated that “one must exercise caution in drawing from an international 
agreement to which not all WTO Members are party” (EC and Certain Member States – Large Civil 
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China’s Protocol of Accession. 
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 Office of the USTR, Background Information on China’s Accession to the World Trade Organization, 
11 December 2001, 
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at the Doha Ministerial Conference. The Commission explained in the memorandum 

that “[t]he EU's present legislation which provides specific procedures for dealing with 

cases of alleged dumping by Chinese exporters, which may not yet be operating in 

normal market economy conditions, will remain available for up to fifteen years after 

China enters the WTO”.53 

In addition, a 2004 press release from the European Commission read that “[t]he 

possibility to treat China as an economy in transition in trade defence investigations 

for up to 15 years was agreed and enshrined in the Chinese WTO accession protocol 

signed in 2001”.54  

For the above reasons, I endorse the view that following the expiry of subparagraph 

(a)(ii) the entire paragraph (a) was effectively disabled and that investigating 

authorities can no longer find a legal basis in Section 15 for using “a methodology 

that is not based on a strict comparison with domestic prices or costs in China”. 

Consequently, any methodology used to determine normal value for Chinese imports 

must be consonant with the provisions of Article 2.2 of the ADA.55  

4. THE PROPOSED AMENDMENTS TO THE EU’S AD REGULATION 

In November last year, the European Commission proposed certain amendments56 to 

the EU’s Anti-Dumping Regulation, in order to adapt it to the changes caused by the 

expiry of Section 15(a)(ii). The Commission’s proposal is currently being considered 

by the EU’s legislature.57  

As shown above, the EU’s Anti-Dumping Regulation explicitly discriminates against 

non-market economy countries, some of them, including China, being named in the 

text of the regulation. However, should the proposed changes be adopted as they 

currently stand, the regulation would no longer de jure discriminate against any WTO 

Member, and it would cease to explicitly distinguish between market economies and 

non-market economies.58 Instead, the amended regulation would provide the 

Commission with the discretion to use a methodology of the NME type with regard to 
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 European Commission, Explanatory Memorandum to Proposal for a Council Decision establishing the 
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(visited 1 April 2017). 
55
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imports from any country, should the Commission find, in the course of a particular 

investigation, that it is inappropriate to determine normal value on the basis of 

domestic prices or costs. In spite of dropping the reference to NME countries, the AD 

Regulation would, nonetheless, maintain the applicability of the analogue country 

methodology, as currently provided for in Article 2.7(a),59 to countries that are 

presently designated as NMEs and are not WTO Members.60  

The proposed text, providing for the general possibility of determining normal value 

by reference to out-of-country prices or costs, reads in relevant part as follows: 

2.6a 
(a) In case it is determined, when applying this provision or any other relevant 
provision of this Regulation, that it is not appropriate to use domestic prices 
and costs in the exporting country due to the existence of significant 
distortions, the normal value shall be constructed on the basis of costs of 
production and sale reflecting undistorted prices or benchmarks. For this 
purpose, the sources that may be used include undistorted international 
prices, costs or benchmarks, or corresponding costs of production and sale in 
an appropriate representative country with a similar level of economic 
development as the exporting country. The constructed normal value shall 
include a reasonable amount for administrative, selling and general costs and 
for profits.  

(b) Significant distortions for the product concerned with the meaning of point 
(a) may be deemed to exist, inter alia, when reported prices or costs, 
including the costs of raw materials, are not the result of free market forces as 
they are affected by government intervention. […] (emphasis added) 

These provisions, and three other related paragraphs, would be introduced in the 

regulation immediately after the paragraphs setting out the generally applicable rules 

for determining normal value, broadly transposing Articles 2.1 and 2.2 of the ADA, 

and before the provisions applicable to NMEs that are not WTO Members – though, 

as already mentioned, such countries are no longer explicitly referred to as NME 

countries. The rules applicable to “China, Vietnam and Kazakhstan and any non-

market economy country which is a Member of the WTO”61 would be removed. 

Several observations are in order. First, the new methodology, while couched in 

different terms, nevertheless bears significant resemblance to the analogue country 

methodology currently used for imports from China and other WTO Members 

labelled as NMEs, where the producers fail to show that they operate under market 

economy conditions. Although it doesn’t allow for normal value to be determined on 

                                                
59

 Supra p. 7. 
60

 The Explanatory Memorandum accompanying the Commission’s proposal, supra n. 16, p. 3. Those 
countries are Azerbaijan, Belarus, North Korea, Turkmenistan and Uzbekistan. 
61

 Articles 2.7(b) and (c). 
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the basis of the price of the like product in a third country, or “on any other 

reasonable basis, including the price actually paid or payable in the Union”,62 the 

proposed methodology still requires the construction of normal value by reference to 

costs not occurring in the country of origin. Thus, the new methodology is still one 

that is not based on a strict comparison with domestic prices and costs in the country 

of origin. It seems to have been the Commission’s goal to create a methodology that 

was analogous to the analogue country approach. In fact, on the day the 

Commission announced that it intended to propose a new methodology to replace 

the one currently applicable to China, EU Trade Commissioner Cecilia Malmström 

explained on her blog that the “additional, new non-standard methodology […] would 

lead to approximately the same levels of anti-dumping duties as today”.63 According 

to the Impact Assessment report accompanying the proposal, the application of the 

new methodology would, indeed, yield results similar to the analogue country 

methodology. A mock recalculation of dumping margins, on the basis of the new 

methodology, for a representative sample of past cases resulted in duties that were, 

on average, only 3.86% lower than the ones obtained by applying the current NME 

methodology – that is, roughly “35% vs. 39%”.64 The recalculation was performed 

under the assumption that “in all circumstances prices or costs in the exporting 

country could not be used, given the significant distortions present”.65 Additionally, by 

being worded in less precise terms than the current Article 2.7(a)66 the proposed 

provisions  seem to give the Commission more flexibility in constructing the normal 

value.67 As noted in the Impact Assessment report, the new methodology “would also 

remedy any limitations experienced with the analogue country methodology in certain 

cases, such as its rigidity”.68 However, it is not entirely clear from the proposed text 

whether the Commission could in a particular case, where it decided to apply this 

methodology, discard only some of the domestic costs and use the rest, should it find 
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 https://ec.europa.eu/commission/commissioners/2014-2019/malmstrom/blog/reform-counter-unfair-
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them to be undistorted.69 Furthermore, it was also suggested that the Commission 

drew inspiration for the new methodology from the US NME method of determining 

normal valued based on the value of ‘factors of production’ in a ‘surrogate country’.70 

Indeed, the Commission acknowledged in the Impact Assessment report that “this 

new methodology would bring the EU system closer to that of some of our 

international partners, including the US”.71 

Secondly, there is a crucial distinction between the old and the new methodology. 

Whereas under the current rules, the inappropriateness of using domestic prices and 

costs is presumed for NME countries, rebuttably for those that are WTO Members 

and irrebuttably for those that are not, under the proposed new rules there would be 

no such a presumption. Rather, it would be for the Commission and the petitioners to 

show the existence of significant market distortions that would render domestic 

prices and costs unusable. As compared to the current rules, the petitioners would 

quite obviously face a greater burden in filing complaints. In order to mitigate this 

increased burden, the proposal also contemplates the possibility that the 

Commission would prepare reports “describing the specific situation concerning [the 

potential prevalence of significant distortions] in a certain country or certain sector”.72 

The petitioners would be able to rely on such reports when filing complaints.73 By 

proposing to prepare such reports, the Commission is in effect offering to do the work 

for the petitioners. It seems that the Commission is going at great lengths to assure 

the EU industry and Member States, that the new rules would not diminish in any 
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 According to one report, Malta, which currently holds the Presidency of the Council of the EU, 
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significant way the availability of remedial action against cheap imports from China. 

As the Commission explained before the International Trade Committee of the 

European Parliament, the proposal “also ensures that the industry […] does not bear 

the additional burden of proof”.74 This only speaks to the magnitude of the political 

sensitivity of altering the treatment given to China in anti-dumping proceedings.     

Thirdly, the proposed rules seem to grant the Commission the discretion to choose, 

in any given investigation and with respect to any producer, whether to determine 

normal value on the basis of domestic prices or costs, as required by the generally 

applicable WTO rules, or on the basis of out-of-country data. Contrariwise, the 

current rules mandate the Commission to use the analogue country methodology 

where the product under consideration originates in an NME country, except where a 

producer from a WTO Member can show that it is operating under market economy 

conditions.75  

Based on recent developments in the legislative process, although it is still very early 

in the day, there are indications that the final text will quite possibly be, in essence, 

the same as the one proposed by the Commission. For instance, according to a 

press release by the Council of the EU, “[o]n 3 May 2017, EU ambassadors 

approved the Council's position on a new, country-neutral methodology for assessing 

market distortions in third countries [… that] reflects to a large extent the main 

principles put forward by the Commission in its proposal presented in November 

2016”.76 Moreover, a draft report by the European Parliament’s Rapporteur on this 

legislative file, while containing certain amendments, largely maintains the essence 

of the Commission’s proposal – in particular as regards Article 2.6a(a).77  

The stated objective of the Commission’s proposed amendments is to bring the AD 

Regulation into compliance with WTO law following the expiry of Section 15(a)(ii), 

while at the same time to preserve, to the greatest extent possible, the current 

effectiveness of anti-dumping action against imports from China.78 Even though the 

proposal does not explicitly mention China, the second recital of its preamble refers 

to “developments with respect to certain countries that are WTO Members”.79 

However, the Impact Assessment accompanying the proposal and referring in its title 

to  the “Possible change in the calculation methodology of dumping regarding the 
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People’s Republic of China (and other non-market economies)” is far more 

revealing.80 The question that arises is whether the proposed changes would truly 

restore the AD Regulation to WTO compliance. One element of inconsistency would 

certainly be eliminated, and that is the explicit de jure discrimination against “China, 

Vietnam and Kazakhstan and any non-market economy country which is a Member 

of the WTO”. As explained in the previous section, China’s Protocol of Accession no 

longer provides a legal basis for determining the normal value of Chinese imports on 

the basis of an NME methodology. It seems that the Commission itself believes so, 

given that it is proposing to eliminate the explicit discrimination of China from the AD 

Regulation. Hence, any methodology used after 11 December 2016 must be 

grounded in Article 2.2 of the ADA.81 But does Article 2.2 allow for the use of a 

methodology not based on a strict comparison with domestic prices and costs in the 

country of origin? Although not concerning imports from a NME country, the findings 

of the Panel and of the Appellate Body in EU – Biodiesel shed some light on the 

matter. 

5. EU – BIODIESEL AND THE WTO-CONSISTENCY OF THE EUROPEAN COMMISSION’S 

PROPOSAL 

The dispute in EU - Biodiesel concerned the imposition by the EU of anti-dumping 

duties on biodiesel from Argentina. Among other things, Argentina challenged the 

EU’s determination of normal value as inconsistent with Articles 2.2.1.1 of the ADA, 

on one hand, and Article 2.2 of the ADA and VI:1(b)(ii) of the GATT 1994, on the 

other hand. According to Article 2.2.1.1, for purposes of constructing normal value 

“costs shall normally be calculated on the basis of records kept by the exporter or 

producer under investigation, provided that” two conditions are met (see infra). In 

turn, Article 2.2 provides that NV may be constructed on the basis of the “cost of 

production in the country of origin plus a reasonable amount for administrative, 

selling and general costs and for profits” (emphasis added). A provision virtually 

identical to the latter clause is contained in Article VI:1(b)(ii) of the GATT 1994. 

In the challenged determinations, the European Commission found that the prices of 

the main raw materials (soybeans and soybean oil) used by the Argentine producers 

of biodiesel were artificially low due to distortions caused by export taxes82 that 

depressed domestic prices. For this reason, the Commission considered that the 

costs of the raw materials were not reasonably reflected in the records of the 
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investigated producers and disregarded them for purposes of constructing normal 

value. Instead, normal value was determined on the basis of what the Appellate Body 

termed the “surrogate price for soybeans”, which was a proxy based on international 

prices.83 In broad terms, this line of reasoning is similar to the rationale for using 

NME methodologies for determining normal value, which is that prices in NME 

countries might be artificially low due to the state’s presence and intervention in the 

markets. The so-called ‘cost adjustment methodology’ used by the Commission in 

the underlying investigation is in fact one that is not based on a strict comparison 

with prices and costs in Argentina,84 and in certain respects it resembles the 

proposed new methodology. Recall that the latter methodology would require that 

normal value be “constructed on the basis of costs of production and sale reflecting 

undistorted prices or benchmarks”, where it is determined that “it is not appropriate to 

use domestic prices and costs in the exporting country due to the existence of 

significant distortions” (emphasis added). Similar to what it did in the biodiesel 

investigation, in such a situation the Commission would disregard the costs of 

production, as reflected in the records of the investigated producers, and replace 

them with “undistorted international prices, costs or benchmarks, or corresponding 

costs of production and sale in an appropriate representative country”.85  

The EU – Biodiesel dispute raised two questions that are highly relevant for the 

assessment of the consistency with WTO law of the proposed new methodology. 

First, does Article 2.2.1.1 of the ADA allow investigating authorities to disregard the 

costs of production, as recorded in the books of the producers, on the basis that such 

costs are distorted by way of government intervention? Second, does Article 2.2 of 

the ADA allow for normal value to be constructed on the basis of costs of production 

other than those prevailing in the country of origin? In light of the findings of the 

Panel and of the Appellate Body in EU – Biodiesel, both of these questions are to be 

answered in the negative. The Panel found that the EU’s rejection of the domestic 

costs of soybeans for reason that they were distorted by Argentina’s export tax 

system, and its consequent failure to construct normal value on the basis of the 

records of the investigated producers, were inconsistent with Article 2.2.1.1 of the 
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ADA.86 The Panel further found that the EU’s construction of normal value on the 

basis of costs for inputs that were not the costs prevailing in the country of origin was 

in breach of Article 2.2 of the ADA.87 Both of these conclusions were upheld by the 

Appellate Body on appeal.88 

As regards Article 2.2.1.1 of the ADA, the Appellate Body found that it “identifies the 

records of the investigated producer or exporter as the preferred source for cost of 

production data” for purposes of constructing normal value, and that an investigating 

authority is directed “to base its calculations of costs on such records when two 

conditions are met”.89 Those conditions, as set out in Article 2.2.1.1, are: (1) that the 

records of the investigated producer be “in accordance with the generally accepted 

accounting principles of the exporting country”, and (2) that the records “reasonably 

reflect the costs associated with the production and sale of the product under 

consideration”. Hence, where both of the conditions are fulfilled, an investigating 

authority is under the obligation to use the domestic costs of production as reflected 

in the records of the producers.90 Conversely, where one of the two conditions is not 

met, an investigating authority may derogate from the general requirement to 

calculate the costs of production on the basis of the records of the investigated 

producers.91 The European Commission had explicitly relied on the second condition 

in its determination that the costs of inputs reflected in the records of the investigated 

producers could not be used for the construction of normal value,92 given that such 

costs “were found to be artificially lower than the international prices due to the 

distortions created by the Argentine export tax system”.93  

However, the fact that the domestic prices of certain inputs may be distorted by an 

export restriction is irrelevant for purposes of determining whether the second 

condition in the first sentence of Article 2.2.1.1 is fulfilled, as that condition is 

concerned with the manner in which the costs of production actually incurred by the 

investigated producer are depicted in its records. Or, as the Panel put it, it concerns 

“whether the costs set out in a producer/exporter's records reflect all the actual costs 

incurred by the producer/exporter under investigation in – within acceptable limits – 
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an accurate and reliable manner”.94 The Panel further explained that the 

determination of whether the costs of production are reported in an accurate and 

reliable manner “calls for a comparison between, on the one hand, the costs as they 

are reported in the producer/exporter's records and, on the other, the costs actually 

incurred by that producer”.95 On appeal, the Appellate Body similarly interpreted the 

second condition in the first sentence of Article 2.2.1.1 “as referring to whether the 

records kept by the exporter or producer suitably and sufficiently correspond to or 

reproduce those costs incurred by the investigated exporter or producer that have a 

genuine relationship with the production and sale of the specific product under 

consideration”.96 Moreover, “the term ‘reasonably’ qualifies the reproductions or 

correspondence of the costs”.97 Therefore, it is the reflection of the costs  that must 

be reasonable and not the costs themselves. The EU had argued, both before the 

Panel and on appeal, that in order for the records to reasonably reflect the costs of 

productions, the costs themselves must be reasonable.98 The Panel rejected this 

argument and explained that, in its view, “the examination of the records that flows 

from the term ‘reasonably reflect’ in Article 2.2.1.1 does not involve an examination of 

the ‘reasonableness’ of the reported costs themselves, when the actual costs 

recorded in the records of the producer or exporter are otherwise found, within 

acceptable limits, to be accurate and faithful”.99 The Appellate Body not only did not 

find any fault in the Panel’s reasoning, but it noted itself that it “fail[ed] to see any 

textual support in Article 2.2.1.1” for the EU’s argument.100 Ultimately, the Appellate 

Body “agre[ed] with the Panel that the EU authorities' determination that domestic 

prices of soybeans in Argentina were lower than international prices due to the 

Argentine export tax system was not, in itself, a sufficient basis for concluding that 

the producers' records did not reasonably reflect the costs of soybeans associated 

with the production and sale of biodiesel, or for disregarding the relevant costs in 

those records when constructing the normal value of biodiesel”.101 

It follows from these findings that an investigating authority may not deviate from the 

general requirement set in Article 2.2.1.1 to calculate the costs of production on the 

basis of the records of the investigated producers on grounds that the domestic 

prices of inputs are affected by significant distortions. It is clear that the prevalence of 
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significant distortions cannot justify a determination that the records of the 

investigated producers do not reasonably reflect the cost of the inputs concerned.102 

As the new methodology proposed by the European Commission entails 

disregarding the costs on the records of the investigated producers for inputs that are 

affected by significant distortions, that methodology appears to be inconsistent with 

Article 2.2.1.1 of the ADA.103 

Not only that an investigating authority must calculate costs of production on the 

basis of the records of the producers when constructing normal value, but according 

to Article 2.2 of the ADA, it must also ensure that the normal value arrived at reflects 

the “cost of production in the country of origin”.104 This obligation applies even where 

the requirement to calculate the costs of production on the basis of the records of the 

producers is not applicable.105 As mentioned, in the biodiesel investigation the 

Commission replaced the cost of soybeans in Argentina with a surrogate price based 

on international prices. The EU argued that the price used by the Commission 

reflected the one that the purchasers of soybeans would pay in Argentina if the 

market was not distorted by the export tax, and that the surrogate price should be 

understood as a cost in the country of origin within the meaning of Article 2.2.106 The 

Panel rejected the EU’s argument in a rather concise and dismissive manner. It 

found that “it [was] plain […] that the cost used by the European Union [was] not a 

cost ‘in the country of origin’”, and that the surrogate price “was specifically selected 

to remove the perceived distortion in the domestic price of soybeans caused by the 

Argentine export tax system”.107 The Panel further observed that “the EU authorities 

selected this cost precisely because it was not the cost of soybeans in Argentina”.108 

Finally, the Panel found that the EU violated Article 2.2 by using a cost for soybeans 

that was not the cost in the country of origin.109 On appeal, the Appellate Body noted 

that “the phrase ‘cost of production […] in the country of origin’ may be understood 

as a reference to the price paid or to be paid to produce something within the country 

of origin”.110 It then found that even though an investigating authority may need to 

rely, in certain circumstances, on information or evidence from sources outside the 
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country of origin111 in order to establish the cost of production in the country of 

origin,112 “[t]his, however, does not mean that an investigating authority may simply 

substitute the costs from outside the country of origin for the ‘cost of production in the 

country of origin’”.113 The Appellate Body then clarified that “whatever the information 

that it uses, an investigating authority has to ensure that such information is used to 

arrive at the ‘cost of production in the country of origin’”.114 Echoing, almost in the 

same words, the Panel’s findings that the EU had used the surrogate price in order to 

correct a perceived market distortion and that such price was selected “precisely 

because it did not represent the cost of soy beans in Argentina”, the Appellate Body 

upheld the Panel’s conclusion that EU had acted in breach of Article 2.2 of the 

ADA.115 

The findings of the Panel and of the Appellate Body make it quite clear that when an 

investigating authority constructs normal value on the basis of out-of-country costs of 

production with the view of correcting a price distortion in the country of origin, the 

authority acts in breach of the obligation to base normal value on the cost of 

production in the country of origin. The out–of-country ‘undistorted prices or 

benchmarks’ to be used for constructing normal value according to the methodology 

proposed by the European Commission would certainly not represent costs in the 

country of origin, as recourse to such ‘undistorted prices or benchmarks’ would be 

had precisely for purposes of correcting significant distortions in the exporting 

country. The proposed Article 2.6a(a) makes that last point abundantly clear. 

Therefore, the new methodology also appears to be inconsistent with Article 2.2 of 

the ADA and Article VI:1(b)(ii) of the GATT 1994. As mentioned already, the 

construction of normal value on the basis of out-of-country ‘undistorted prices or 

benchmarks’ would also necessarily require discarding the costs on the producers’ 

records in a manner that is at odds with Article 2.2.1.1 of the ADA. 

That being said, even though the application of the new methodology is very likely to 

be in breach of WTO law, it does not necessarily mean that the provisions 

establishing that methodology would themselves be WTO-inconsistent. In fact, it is 
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less than obvious that the proposed Article 2.6a would be ‘as such’116 in breach of 

Articles 2.2.1.1 and 2.2 of the ADA, and Article VI:1(b)(ii) of the GATT 1994. As 

briefly mentioned above, Article 2.6a would not, on its face, mandate the 

Commission to use the new methodology in any given case, but it would rather 

provide it with a certain discretion to decide whether it would be appropriate to apply 

that methodology, or the standard market economy methodology. Traditionally, 

panels established under the GATT 1947 considered that only legislation that 

mandated GATT-inconsistent conduct could be found to be in violation of GATT 

obligations, as opposed to legislation that merely allowed for an inconsistent 

outcome.117 As the Appellate Body explained, “[t]he distinction between mandatory 

and discretionary legislation turned on whether there was relevant discretion vested 

in the executive branch of government”.118 The rationale underpinning the distinction 

is that it cannot be assumed that an executive agency “would exercise its 

discretionary executive authority inconsistently” with WTO law.119 Panels have 

eventually carried over this doctrine into WTO dispute settlement and although the 

Appellate Body was long hesitant to “’pronounce generally upon the continuing 

relevance or significance of the mandatory/discretionary distinction’ in respect of ‘as 

such claims’”,120 the distinction was recurrently applied and its relevance now seems 

a settled matter. Nevertheless, the Appellate Body has repeatedly stated that “the 

importance of the ‘mandatory/discretionary’ distinction may vary from case to case, 

and has, for this reason, cautioned against applying the distinction ‘in a 

mechanistic fashion’”.121 In this regard, it further clarified that even “measures 

involving discretionary aspects may be found to violate certain WTO obligations ‘as 

such’”.122 Based on the Appellate Body’s articulation of the standard in EU-Biodiesel, 

a domestic anti-dumping law would be ‘as such’ WTO-inconsistent if it “mandated the 

investigating authority to act inconsistently with the relevant provision of WTO law, or 

[if] such law ‘restrict[ed] in a material way’ the authority's discretion to make a 

determination consistent with WTO law”.123 Furthermore, in order to establish an ‘as 
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such’ violation, it does not appear to be necessary to show that the challenged 

provision cannot be applied in a WTO-consistent manner, neither it is sufficient to 

show that the application of that provision can, in certain circumstances, lead to a 

WTO inconsistent outcome.124 In any event, “[p]recisely what is required to establish 

that a measure is inconsistent ‘as such’ will vary, depending on the particular 

circumstances of each case, including the nature of the measure and the WTO 

obligations at issue”.125 

Although the above cited findings give some guidance, precisely in what 

circumstances it could be considered that a measure involving discretionary aspects, 

such as Article 2.6a, restricts in a material way the investigating authority’s discretion 

to make a WTO-consistent determination remain unclear. Article 2.6a may have 

been drafted on purpose in rather vague and discretionary terms, perhaps 

deliberately in order to avoid a finding of ‘as such’ inconsistency.126 In any case, it 

must be that the European Commission was aware, when it drafted Article 2.6a, that 

the new methodology might not be in conformity with WTO law, especially since the 

Appellate Body’s report in EU – Biodiesel predated the proposal. Article 2.6a(a) 

would mandate the Commission to establish normal value on the basis of undistorted 

costs only where it had determined that the existence of significant distortions in the 

country of origin rendered domestic prices and costs unusable. However, there 

doesn’t seem to be anything in the proposed provisions to require the Commission to 

make such a determination in any given investigation. Moreover, Article 2.6a(a) 

neither explicitly provides for normal value to be established on the basis of costs not 

prevailing in the country of origin, nor does it explicitly require that the costs on the 

records of the producers be rejected because of the prevalence of distortions. It 

simply mandates the Commission to establish normal value on the basis of 

“undistorted costs and benchmarks”. While the second sentence of Article 2.6a(a) 

illustrates what the sources for such undistorted costs and benchmarks might be,127 

the list it contains is illustrative (“the sources that may be used include ...”). Thus, it 

does not preclude the possibility that undistorted costs may be found, for instance, in 

                                                
124

 Appellate Body Report, EU-Biodiesel, para. 6.286; see also, paras.  6.279 and 6.282. 
125

 Ibid., para. 6.230 (citing US – Carbon Steel (India), DS436, para. 157). 
126

 Although not addressing specifically the WTO-consistency of the proposal, the Commission 
acknowledged during a hearing before the European Parliament that the proposal exhibited “unclarity” 
and “a lack of specific criteria”. The Commission further acknowledged that it was asking the legislature 
for “very substantial powers and discretionary competences […] in order to deal with all kind of 
circumstances”, and observed that it “would not want to be pinned down again on very specific criteria”. 
Moreover, the proposal would give the Commission “the freedom to in fact decide as the markets 
develop”. (Joost Korte, supra n. 67, watch from 3:25:30 onwards).  
127

 The sources mentioned are: “undistorted international prices, costs, or benchmarks, or 
corresponding costs of production and sale in a representative country with a similar level of economic 
development as the exporting country”. 



29 
 

a different geographic market within the country of origin. Nonetheless, there can be 

little doubt that, in applying Article 2.6a(a), the Commission would disregard the costs 

of the producers precisely because of the existence of distortions, and that it would 

replace them with international prices or costs of production in a third country. That 

would be done in a manner similar to the analogue country methodology used for 

NME countries and with the cost adjustment methodology used in EU-Biodiesel. It is 

quite clear that the new methodology is intended to be a replacement for the 

analogue country methodology insofar as imports from NME countries that are WTO 

Members are concerned. In addition, it is expected that the new methodology would 

result in dumping margins similar to those obtained by employing the analogue 

country method.128 

Considering the aforementioned discretionary elements, the proposed Article 2.6a 

could be interpreted as giving the Commission significant discretion in deciding 

whether and how to apply that provision. In light of the uncertainty as to what 

precisely is required to demonstrate in order to establish the ‘as such’ inconsistency 

of a law exhibiting discretionary elements, it appears to be difficult to predict if Article 

2.6a would be found by the WTO adjudicators to be ‘as such’ inconsistent with WTO 

law.129  

It is worth noting that China’s panel request in European Union – Measures Related 

to Price Comparison Methodologies concerns not only the EU’s rules for determining 

normal value presently in force, but also “any modification, replacement or 

amendment” to Articles 2.1 through 2.7 of the AD Regulation and “any closely 

connected, subsequent measures”.130 With respect to such modifications, 

replacements  or amendments, the panel request explicitly mentions the European 

Commission’s proposal from 9 November 2016.131 In any event, the Panel in that 

dispute could consider the ‘as such’ WTO-consistency of the new methodology only 

if the Commission’s proposal would be adopted by the EU’s legislature sufficiently 

early on in the course of the panel proceedings. Although the Commission would like 
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to see its proposed new rules go into force this year,132 it remains to be seen if that 

will be possible. 

In the light of the Appellate Body’s findings in EU – Biodiesel, it quite clearly seems 

that, indeed, the Anti-Dumping Agreement does not condone the use of out of 

country cost data for purposes of offsetting government induced market distortions in 

the country of origin.133 This means that all NME and cost adjustment methodologies 

aimed at correcting distortions are WTO-inconsistent, absent a special legal basis in 

the exporting country’s protocol of accession.134 This leaves those WTO Members 

that are not in a position to start applying the standard methodology to China135 with 

only one option: a negotiated solution of some sort, whereby China would undertake 

not to challenge the importing Member’s use of an alternative methodology, and the 

importing Member would offer China some form of compensation, while at the same 

time commit to exercise restraint in its use of such a methodology. In the alternative, 

such Members could start using countervailing measures more aggressively. Quite 

obviously, taking action under the SCM Agreement would be the more appropriate 

means for addressing government-induced distortions. However, countervailing 

measures would be an imperfect substitute for anti-dumping measures in this 

situation, as their use presupposes that the domestic industry is aware of the 

existence of the subsidies in the exporting country.  As only that which is known can 

be countervailed, the opacity of China’s subsidization schemes may prove to be quite 

a challenge. Unfortunately, the transparency provisions of the SCM Agreement do 

not help much either, given the notoriously low level of compliance with the 

notification requirements.136  
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July 25 2016; Opinion of the European Economic and Social Committee on the impact on key industrial 
sectors (and on jobs and growth) of the possible granting of market economy treatment to China (for the 

purpose of trade defence instruments), 4 July 2016).   
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6. CONCLUSION  

Following the expiry of Section 15(a)(ii) of China’s Protocol of Accession to the WTO 

on 11 December 2016, investigating authorities can no longer find a special legal 

basis in Section 15 for determining the normal value of Chinese imports on the basis 

of a methodology “that is not based on a strict comparison with domestic prices and 

costs in China”. Therefore, any methodology used from that day onwards must be 

consonant with the provisions of the Anti-Dumping Agreement and of Article VI:1 of 

the GATT 1994. 

In view of the findings of the Appellate Body and the Panel in EU-Biodiesel, it is now 

clear that the existence of distortions affecting the inputs used for producing the like 

product in the exporting country does not justify a determination, under Article 2.2.1.1 

of the ADA, that the investigated producers’ records do not reasonably reflect the 

costs of production. It follows that an investigating authority may not, for that reason, 

discard the producers’ actual costs for purposes of establishing normal value. 

Moreover, the requirement in Article 2.2 of the ADA to base the constructed normal 

value on the “cost of production in the country of origin” bars an investigating 

authority from replacing the allegedly distorted costs of inputs with “undistorted prices 

and benchmarks” prevailing on the international markets or in a third country. 

To the extent that in applying the proposed new methodology, the European 

Commission would discard the producers’ costs, on grounds that they are distorted 

by government action, and replace such costs with out-of-country undistorted prices 

and costs, the Commission would act in breach of Articles 2.2.1.1 and 2.2 of the 

ADA, as well as of Article VI:1 of the GATT 1994. Given the text of the proposed 

Article 2.6a, and the fact that the new methodology is intended to replace the 

analogue country methodology, while at the same time retaining to a large extent its 

effectiveness, there is little doubt that the Commission would apply the new 

methodology in the aforementioned manner. Nevertheless, it is not clear whether the 

proposed Article 2.6a would itself be WTO-consistent, considering its discretionary 

nature. As explained by the Appellate Body, it cannot be assumed that a national 

authority “would exercise its discretionary executive authority inconsistently” with 

WTO law, or that a “WTO Member would fail to implement its obligations under the 

WTO Agreement in good faith”.137  
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