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ABSTRACT 

The revolutionary upheaval in the southern Mediterranean and the slow reforms in 
most of the eastern neighbourhood have pushed the European Union to revise its 
approach to the European Neighbourhood Policy (ENP). In May 2011, the 
Commission presented a full review of the ENP, introducing an enhanced form of 
conditionality which should see more political and financial support being given to 
those neighbouring countries that implement more reforms and are more democratic. 
Characteristic of this ‘more for more’ conditionality is its strong bilateral dimension. 
While there is some rhetorical commitment to strengthening the regional dimensions 
of the ENP, e.g. the Union for the Mediterranean and the Eastern Partnership, few 
tangible proposals to that effect have been made. Notably, while the reviewed ENP 
repeats the goal of a “Neighbourhood Economic Community” as a long-term 
objective of regional integration across the neighbourhood, it makes no proposals on 
instruments or strategy as to how to achieve that objective. This paper proposes that 
“legally binding sectoral multilateralism” should be the EU’s method and instrument 
of choice to reach that goal. This entails a pro-active strategy consisting of treaty-
based legal integration between the EU and neighbouring countries and between the 
latter themselves, in sectors where such is clearly beneficial an sich, as well as in the 
light of the long term objective of a neighbourhood community. On the basis of two 
case studies, pertaining to the Energy Community Treaty and the draft Transport 
Community Treaty, the paper explores the benefits and weaknesses of this 
approach. The paper argues that the challenges posed by legal fragmentation in the 
wider European legal space can be overcome in order to reap the substantial 
economic and policy benefits spurred by legally binding sectoral multilateralism. 
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1. INTRODUCTION 
The revolutionary upheaval in the southern Mediterranean and the slow reforms in 

most of the eastern neighbourhood have pushed the European Union to revise its 

approach to the European Neighbourhood Policy (ENP). While the EU – its 

institutions and Member States alike – were caught by total surprise by the Arab 

Spring, a comprehensive discussion on the future of the ENP by the Council had – 

coincidentally – already been planned for the first half of 2011.1 In March 2011, the 

European Commission presented some ideas on a new ‘partnership for democracy 

and shared prosperity’ with the southern Mediterranean.2 In May 2011, the 

Commission presented a full review of the ENP, introducing an enhanced form of 

conditionality which should see more political and financial support being given to 

those neighbouring countries that implement more reforms and are more 

democratic.3 This ‘more for more’ type of conditionality is expected to lay the basis 

for a proper differentiation between neighbours, one not based on geographic criteria 

but on their individual performances. Characteristic of this approach is its strong 

bilateral dimension, e.g. conditionality as applied between the EU and the third 

country. While there is some rhetorical commitment to strengthening the regional 

dimensions of the ENP, e.g. the Union for the Mediterranean and the Eastern 

Partnership, few tangible proposals to that effect have been made. Notably, while the 

May 2011 Communication repeats the goal of a “Neighbourhood Economic 

Community” as a long-term objective of regional integration across the 

neighbourhood, it makes no proposals on instruments or strategy as to how to 

achieve that objective.  In this paper we propose that what we define as “legally 

binding sectoral multilateralism” should be the EU’s method and instrument of 

choice. This entails a pro-active strategy consisting of treaty-based legal integration 

between the EU and neighbouring countries and between the latter themselves, in 

sectors where such is clearly beneficial an sich, as well as in light of the long term 

objective of a neighbourhood community. 

In the second section of this paper, we explain and define further what we mean with 

binding sectoral multilateralism. We then highlight how the proposed method has 

unjustifiably been neglected, and we point to its merits in legal, political and socio-

economic terms. The following two sections are then case-studies exploring the 

benefits and weaknesses of this approach as highlighted in the first section. On the 

basis of these sections we then reach the final conclusion that in spite of the –

mainly– legal challenges, the policy benefits are substantial and the EU should make 

a strategic choice in the direction proposed in this article. Our case-studies show that 

current EU policies certainly pursue binding multilateralism, but in a rather 

                                                 
1
 On 27 July 2010, the EU foreign affairs Council welcomed the Communication from the Commission 

to the European Parliament and the Council, Taking Stock of the European Neighbourhood Policy, 
COM(2010) 207 final, Brussels, 12 May 2010, and it recalled the strategic importance of the ENP and 
the necessity of building strong relations with the neighbours on the basis of common values. In the final 
paragraph of these conclusions, the Council invited the High Representative and the Commission to 
initiate a reflection on the future implementation of the ENP, and to conduct consultations to this end 
inside the Union as well as with ENP partners. See EU foreign affairs Council conclusions, 27 July 
2010, para 1. 
2
 Joint Communication to the European Council, the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions, A Partnership for Democracy and 
Shared Prosperity with the Southern Mediterranean, COM(2011) 200 final, Brussels, 8 March 2011. 
3
 European Commission and High Representative of the European Union for Foreign Affairs and 

Security Policy, Joint Communication to the European parliament,  the Council, the European Economic 
and Social Committee and the Committee of the Regions, ‘A new response to a changing 
Neighbourhood’, COM(2011) 303 final, Brussels, 25 May 2011. 
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fragmented fashion both in substance and geographic reach.  With this paper, we 

aim to outline a ‘strategic vision’ on a choice for binding sectoral multilateralism in 

the neighbourhood. 

 

2. THE CONCEPT AND METHODOLOGY: MAKING THE CASE FOR ‘LEGALLY BINDING 

SECTORAL MULTILATERALISM’ 

2.1.  LONG TERM OBJECTIVE: NEIGHBOURHOOD ECONOMIC COMMUNITY 

Already back in 2006, the Commission proposed to strengthen the European 

Neighbourhood Policy (ENP) through enhancing the economic trade component of 

relations with its partners. This entailed economic integration beyond free trade in 

goods and services, addressing non-tariff barriers and progressively achieving 

comprehensive convergence in regulatory areas such as technical barriers to trade 

(TBT), sanitary and phytosanitary measures (SPS), competition, industrial policies, 

research cooperation, company law, public procurement and other areas.4 This 

objective would be achieved through a new generation of bilateral agreements, so-

called “deep and enhanced free trade agreements”, with some consideration for 

these instruments serving a long-term, regional objective:  

“This may in the first instance largely remain a bilateral approach, 
bilaterally between the EU and each partner, in order to take account of 
the great differences between partner countries’ situations. It will allow 
the most advanced countries to move faster without being held back by 
others. However, the concept is fully consistent with a longer-term 
vision of an economic community emerging between the EU and its 
ENP partners. Elements of this are already being developed around the 
Mediterranean through the Agadir Agreement. In the longer-term, 
working towards a broader Neighbourhood economic community would 
include such points as the application of shared regulatory frameworks 
and improved market access for goods and services among ENP 
partners, and some appropriate institutional arrangement such as 
dispute settlement mechanisms.”5 

 

In their joint May 2011 Communication on ‘a new response’ to a changing 

neighbourhood, the Commission and the High Representative (HR, supported by the 

European External Action Service) have reiterated this long term commitment, 

stating that “Regional economic integration is important to boost trade between 

partners and develop wider economic networks.”6 The Communication recognized 

that trade relations thus far had relied mostly on the bilateral approach, consistent 

with the differentiation principle and the ability of some partners to move faster. The 

2011 Communication then continued that the condition for such an economic 

community “could only happen once participating countries have reached a sufficient 

level of administrative and legal reliability.”7  

While the Commission and the HR were entirely right to point to these important 

obstacles, the document does not suggest any concrete action through which to 

                                                 
4
 COM(2006) 726, 4.12.2006, Strengthening the European Neighbourhood Policy, p 4. 

5
 Ibid, p 5. 

6
 See note 3, p 9. 

7
 Ibid, p 9. 
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overcome this challenge and actually attain the Neighbourhood Economic 

Community (hereinafter also: NEC). The core of our argument in this paper is exactly 

that. We submit that the Neighbourhood Economic Community will not be built at 

once, and outline a process whereby the goal will be reached through an incremental 

process, building regional block after regional block: energy community, transport 

community, aviation community, a pan-European rules of origin convention,8 and so 

on through progressively widening the substantive scope and geographic reach of 

these instruments.  

We will examine the transport and energy community treaties as case-studies in this 

paper, and suggest that they are exemplary of the path of legal, regional integration 

to be followed. Taking into account the quoted concerns, these building blocks are 

‘transitional treaty regimes’ through which over time partners develop efficient public 

administration within the purview of the sectoral multilateral agreement. Where the 

Energy Community and forthcoming Transport Community provide us with many 

lessons learnt on the relevant legal and political processes, we argue that these 

regional building blocks have great social, economic, legal/regulatory and political 

benefits to be reaped which are not necessarily present in and certainly exceed the 

bilateral approach. Thus, through intra-regional cooperation and positive regulatory 

competition between the partners, it is possible to progressively achieve integration 

in the sectoral area at issue, with the EU providing focused aid and assistance with 

long term stability and growth as the final objective. This the method we term “legally 

binding sectoral multilateralism”, as further defined in the section below. 

In the three sub-sections that follow, we outline some of the key benefits of such an 

approach. The approach outlined in this paper is based on the application of the neo-

functionalist rationale that underpinned the European integration process, to the 

Union’s external relations: step-by-step sectoral integration in light of a grander long-

term objective. While legal obstacles to the homogeneity of the European legal 

space do exist, we argue that they can, and should be overcome in light of the socio-

economic benefits of the proposed approach. In sum, we argue that concrete 

objectives pursued within a multilateral binding legal framework would be strongly 

supportive of the aim to establish the ‘area of prosperity and good neighbourliness’ 

mentioned in Article 8 TEU. 

2.2. METHOD AND DEFINITION 

At the heart of this contribution is the argument that the Union should aim for the 

parallel construction of multilateral contractual frameworks, complementary to the 

neighbourhood policy’s currently predominant bilateral approach. In this fashion the 

EU would reap a triple dividend: first, it would strengthen the soft-legal, unilateral 

framework of the ENP,9 which has been recognized as falling short of its ambitious 

objectives.10 Second and more importantly, it would regionally integrate the countries 

                                                 
8
 Regional Convention on pan-Euro-Mediterranean preferential rules of origin, approved by the Council 

on 26 March 2012, Brussels, doc. 8128/12. 
9
 B. Van Vooren, 'Soft Law in EU External Relations: The European neighbourhood policy', European 

Law Review 34 (5) (2009), 696 - 719. 
10

 See J. KELLEY, ‘New Wine in Old Wineskins: Policy Adaptation in the European Neighbourhood 
Policy’, 44 JCMS (2006), 29-55; STEVEN BLOCKMANS & A. ŁAZOWSKI, ‘Conclusions: Squaring the 
Ring of Friends’, in S. Blockmans and A. Łazowski (eds.), The European Union and Its Neighbours: A 
Legal Appraisal of the EU’s Policies of Stabilisation, Partnership and Integration (The Hague, T.M.C. 
Asser Press 2006), 613-639; MARISE CERMONA & CHRISTOPHE HILLION, ‘L’Union fait la force? 
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on its borders amongst themselves, though deeply intertwined with the Union. It will 

do so in a step-by-step fashion driven by clear and binding deliverables with tangible 

economic benefits providing the necessary incentive for reform. Third and finally, this 

would bring the EU a long way towards achieving the EU’s external policy objectives 

set out in Articles 3, 8 and 21 of the EU Treaty, namely to create a shared area of 

good neighbourliness based on EU values - such as multilateralism and the rule of 

law11 - in function of the EU’s interest in stability, security and good governance in 

the neighbourhood.12  

Legally binding sectoral multilateralism is composed of four elements. First, the 

initiative is based on a legally binding instrument, duly negotiated, signed, ratified 

and legally enforceable between the EU and third countries. Second, it is sectoral, 

implying that it is not formulated in broad, aspirational terms as a framework 

agreement, but specifically geared to the legal integration in a specific economic 

sector. Third, it is a multilateral instrument to further regional integration between the 

partners themselves and gradually bring down the borders between them. Fourth 

and finally, it can exist in any area of the internal market were benefits from regional 

integration can be reaped. The methodological thinking behind this method is to 

repeat some of the success formulas from the EU’s own integration history and 

those emulated in another of the Union’s external policies, namely enlargement, but 

geared specifically at the new socio-economic and political challenges in the 

neighbourhood. The potential benefits of this approach are tangible in the economic, 

social and political fields and are unequivocal.  

2.3. THE ECONOMIC CASE FOR BINDING SECTORAL MULTILATERALISM: CREATING A 

LARGER MARKET 

Exploiting the economic interdependence of groupings of countries on the European 

Union’s borders is crucial for the development of the neighbourhood’s sub-regions 

and – ultimately – for securing peace and prosperity across the continent. The 

economic sustainability of the small and unattractive markets, which have a low level 

of regional trade integration,13 depends on the creation of common economic areas 

that will attract foreign direct investment, and generate economic activity to ensure a 

brighter future for the generation behind the Arab Spring. Thus, in an economic 

sense, the regional approach in support of the economic interdependence of the 

countries of the South Caucasus, the Middle East, the Maghreb and Mashreq is vital 

for the future of these regions. By exporting its acquis through several multilateral 

cooperative vehicles, instead of a one-size-fits-all framework like the ENP, the Union 

                                                                                                                                           
Potential and Limitations of the European Neighbourhood Policy as an Integrated EU Foreign and 
Security Policy’, EUI Working Papers LAW 2006/39; MARISE CREMONA & GABRIELLA MELONI, ‘The 
European Neighbourhood Policy: A Framework for Modernisation?’, EUI Working Papers LAW 2007/21 
(2007); GERGANA NOUTCHEVA, NICU POPESCU & MICHAEL EMERSON, ‘European 
Neighbourhood Policy Two Years on: Time indeed for an 'ENP Plus'’, CEPS Policy Briefs (2007); 
GWENDOLYN SASSE, ‘Conditionality-lite: The European Neighbourhood Policy and the EU's Eastern 
Neighbours’, in European Foreign Policy in an evolving International System - The Road towards 
Convergence (Costanza Musu & Nicola Casarini ed. 2007); GEOFFREY EDWARDS, ‘The Construction 
of Ambiguity and the Limits of Attraction: Europe and its Neighbourhood Policy’, 30 Journal of European 
Integration (2008), 45-62; BART VAN VOOREN, ‘The European Union as an International Actor and 
Progressive Experimentation in its Neighbourhood’, in P. Koutrakos (ed.), European Foreign Policy: 
Legal and Political Perspectives (Cheltenham, Edward Elgar Publishing 2011), 147-171. 
11

 Article 21.2 TEU 
12

 Article 3.5 TEU and European Security Strategy, December 2003. 
13

 See ‘A new response to a changing neighbourhood’, note 3, 7. 
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could better tackle shared challenges, better serve its own interests and those of 

neighbouring states, and create legal level playing fields which through a functional 

and bottom-up approach, would allow for closer economic and political relations with 

and between countries in its neighbourhood.  

Attaining this ‘stake in the internal market’ has been a promise to the Southern and 

Eastern neighbours from the very beginning of the ENP.14 However, as a clear 

incentive for reform it has often remained elusive; and vague accession incentives, 

geopolitical interests of third countries, and other reasons have been the real factors 

shaping cooperation relations in the ENP context.15 As is shown in our case-studies 

of the energy and transport community treaties, sectoral multilateralism can provide 

incentives and perceivable benefits with clear scope and conditions to attain these 

benefits, something which at present is often missing in the ENP. While working on a 

bilateral basis with the ENP partners remains indispensable, binding multilateral 

treaties in fields were benefits are clearly common, and the stake in the internal 

market is clearly defined and actually within reach, will remove the key critiques that 

have been voiced against the ENP: the absence of tangible incentives – other than a 

vague recognition of ‘a European perspective’ – for the third countries to reform their 

systems of law and government in line with the acquis. It is inherent in a true stake in 

the internal market that a bilateral approach cannot suffice. What is asked of third 

countries in terms of approximation and political reform is often far-reaching.16 If 

accession is not an option, binding sectoral multilateralism can provide tangible 

headway in important fields of cooperation. 

2.4. THE LEGAL CASE FOR BINDING SECTORAL MULTILATERALISM: EU INTEGRATION 

EXTERNALIZED 

Article 3(5) TEU outlines the principled mission statement of the EU’s external 

relations: 

“In its relations with the wider world, the Union shall uphold and 
promote its values and interests and contribute to the protection of its 
citizens. It shall contribute to peace, security, the sustainable 
development of the Earth, (…) free and fair trade, (…) as well as to the 
strict observance and the development of international law (…).”  

The language (“shall”) indicates the binding nature of this mission statement, which 

has been confirmed by the Court of Justice in a recent judgment of 22 December 

2011 concerning the global reach of the Emissions Trading Scheme. Here the Court 

affirmed that this article imposes a substantive, legal obligation on the Union “to 

contribute to the strict observance and the development of international law.”17 The 

binding nature of this mission statement raises the question which instruments the 

Union will put into place in order to fulfil this legal obligation of effort –obviously not of 

result – in an effective and credible way. 

                                                 
14

 See, generally, K. Pieters, The Mediterranean Neighbours and the EU Internal Market: A Legal 
Perspective (The Hague, T.M.C. Asser Press 2010). 
15

 For a good overview of the key interests of ENP partner countries see: GERGANA NOUTCHEVA & 
NICU POPESCU MICHAEL EMERSON, European Neighbourhood Policy Two Years on: Time indeed 
for an 'ENP Plus', CEPS Policy Briefs (2007). 
16

 MARISE CREMONA & GABRIELLA MELONI, The European Neighbourhood Policy: A Framework 
for Modernisation?, EUI Working Papers LAW 2007/21 (2007). 
17

 Case C-366/10, Air Transport Association of America (ATAA), of 21 December 2011, nyr, para 101.  



 8  

The Union’s actions in its neighbourhood are given further binding direction by Article 

8 TEU. According to paragraph 1, the European Union is obliged to (‘shall’) develop 

“a special relationship with its neighbouring countries, aiming to 
establish an area of prosperity and good neighbourliness, founded on 
the values of the Union and characterised by close and peaceful 
relations based on cooperation.” 

Three aspects of Article 8(1) TEU should be highlighted here.18 First, the use of the 

singular ‘relationship’ in the Treaty provision could be implied to mean that the EU is 

not obliged to develop (special) relations with all of its neighbours, for instance not 

with those countries that do not share the Union’s values (cf. Article 21(1) TEU). 

Thus, a relationship embodied by a comprehensive policy – such as the ENP – 

seems sufficient to satisfy the Treaty obligation resting on the Union’s shoulders. 

Secondly, the Union’s relationship with the neighbouring countries shall be of a 

‘special’ nature. While the interpretation of this concept may differ widely among EU 

institutions, Member States and neighbouring countries alike, the TEU gives clues as 

to what is to be understood by this fuzzy notion. Article 8(1) prescribes (i) the 

establishment of an area of prosperity and good neighbourliness, (ii) founded on the 

values of the Union, (iii) characterised by close and peaceful relations based on 

cooperation. 

Third, whereas the treaty language on ‘good’ and even ‘peaceful’ neighbourly 

relations is in particular cases a far cry from the reality on the ground (e.g. the Middle 

East conflict and violent tensions in the southern Caucasus19), the Union’s primary 

law is unambiguous about the instrumentarium to be used in order to implement the 

mission statement towards the neighbours. According to Article 8(2) TEU, the Union 

may conclude ‘specific agreements’ with the countries concerned. These 

agreements ‘may’ (must not) contain reciprocal rights and obligations as well as the 

possibility of undertaking activities jointly. The formulation again indicates the 

possibility of differentiation in bilateral relations with neighbouring countries. While in 

itself that may be a good thing, differentiation does undermine the Treaty language 

of Article 8(1) TEU which states the obligation to create a single “area” of prosperity 

and good neighbourliness. The idea of an ‘area’ hints at the methodological 

imperative of EU foreign relations embedded in Article 21 of the TEU: the pursuit of 

international relations through multilateralism based on the rule of law. The 

neighbourhood clause itself thus seems to suffer from a structural dichotomy, 

ingraining the tension between a multilateral and an individualized merits-based 

approach.  

                                                 
18

 For a more comprehensive analysis of Article 8 TEU, see STEVEN BLOCKMANS, ‘Friend or Foe? 
Reviewing EU relations with its neighbours post Lisbon’, in P. Koutrakos (ed.), The European Union’s 
External Relations A Year After Lisbon, CLEER Working Papers 2011/3, 113-124; and P. Van 
Elsuwege and R. Petrov, ‘Article 8 TEU : towards a new generation of agreements with the 
neighbouring countries of the European Union?’, 36 EL Rev (2011) 688-703. 
19

 See RUTH SEITZ, ‘Exporting Stability or Importing Problems? - The EU's Security Policy towards its 
Near Abroad’, in Europe's Near Abroad - Promises and Prospects of the EU's Neighbourhood Policy 
(Dieter Mahncke & Sieglinde Gstöhl ed. 2008); and STEVEN BLOCKMANS & RAMSES WESSEL, ‘The 
European Union and Peaceful Settlement of Disputes in its Neighbourhood: The Emergence of A New 
Regional Security Actor?’, in A. Antoniadis, R. Schütze and E. Spaventa (eds.), The European Union 
and Global Emergencies: Law and Policy Aspects (Oxford, Hart Publishing 2011), 73-103. 
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Thus, not only is there a strong socio-economic case for binding sectoral 

multilateralism, but the drafters of the Treaties have embedded this method deeply 

into primary law of the European Union.  There is thus a clear wish to transpose the 

EU’s internal success to its foreign relations, and there is thus a strong constitutional 

obligation incumbent on the EU institution to strengthen the European 

Neighbourhood Policy along legally binding, regional and multilateral lines. 

2.5. THE POLITICAL CASE FOR BINDING SECTORAL MULTILATERALISM: TRUE JOINT 

OWNERSHIP 

Upgraded binding sectoral multilateralism is politically preferable to the current 

bilateral approach of the ENP because of the strong sense of joint ownership that it 

entails. A core quarrel of the partner countries engaging the Union in the context of 

the European Neighbourhood Policy has been the absence of true reciprocity in its 

dealings. Often the agendas of the meetings would have been predefined by the 

Commission, with too little room for input on the part of the third countries.20 Stated 

differently, absent is the commitment to multilateralism (Article 21 TEU) as implying 

an eye-to-eye relationship where all parties build together on a common project. Part 

and parcel to expanding sectoral multilateralism is then making amends in this 

respect, and attaining concrete step-by-step headway towards jointly owned and 

jointly defined objectives. The legal multilateral framework then functions as a 

framework agreement setting up the necessary institutions, as well as laying down in 

a binding fashion the final objectives of the cooperation. The framework agreement 

is then jointly negotiated by the EU and its partners, and the institutions function to 

build on that legal relationship in the long term. In this sense, over time, clear 

mutually perceived and negotiated benefits can be attained, as we will show in our 

case-studies of the Energy and Transport Communities. 

 

3. YARDSTICK FOR COMPARISON: PAST AND PRESENT METHODOLOGIES OF THE 

NEIGHBOURHOOD POLICY 

3.1. INTRODUCTION 

In order to strengthen our case as to why binding sectoral multilateralism is 

preferable over past and present approaches in the neighbourhood, it is necessary 

to briefly provide insight into present methodologies, both bilateral and multilateral. 

This will allow us to better contrast how the suggested methodology is different, and 

how it would better achieve EU treaty and policy objectives. 

3.2. CURRENT BILATERAL AGREEMENTS 

Long before the recent Arab uprisings, an acquis had been growing among 

academics who pointed out that the ENP was in dire need of strengthening.21 It was 

criticized for its half-hearted promises, weak institutional and legal frameworks, sums 

for aid and technical assistance too small to affect real transformation, restrictive 

measures too soft to inspire political change, and competing visions oscillating 

between a one-size fits all, a south versus east, and an ‘own merits’-based approach 

for the common policy. The European Commission too had already recognized that 

                                                 
20

 ELSA TULMETS, Can the Discourse on 'Soft Power' Help the EU to Bridge its Capability-
Expectations Gap?, 7 European Political Economy Review (2007). 
21

 See note 10. 
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the Union’s policies and instruments were falling short of complying with the EU’s 

self-imposed duty to create Prodi’s proverbial ‘ring of friends’ so as not to create new 

dividing lines in Europe after the 2004/2007 enlargements of the Union.22 In an effort 

to counter the tide, the Commission sought to reinforce bilateral ties. With the 

backing of the Council, it offered individual neighbouring states the prospect of new 

‘enhanced agreements’ which ought to establish deep and comprehensive free trade 

regimes. Since March 2007, the Commission has been negotiating its pilot 

‘Association Agreement’ (new style) with Ukraine.23 Moldova opened negotiations on 

a future Association Agreement in January 2010, and in July that year the Union 

commenced negotiations with Armenia, Azerbaijan and Georgia.24 In the case of 

Ukraine, progress has been slow, partly due to political turmoil in Ukraine, partly due 

to the comprehensive nature of the envisaged agreement. It not only contains 31 

chapters on economic and sector cooperation, promising the implementation by 

Ukraine of critical EU laws and standards in areas as diverse as rural development, 

education, energy cooperation, environment, public health, agriculture, space, sports 

and transport,25 but also chapters on justice, freedom and security, and political 

dialogue and reform, political association, and cooperation and convergence in the 

field of foreign and security policy.26 Negotiations on an association agreement with 

Ukraine were expected to be closed by the end of 2011,27 though the detention of 

former Prime Minister Yulia Tymoshenko in August 2011 has strained EU-Ukraine 

relations have cast a shadow over that process.28 The text for the new agreement 

was agreed at the EU – Ukraine summit of 19 December 2011, after Ukraine agreed 

to drop its demands for the insertion of a promise that one day Ukraine would join 

the Union.29 The President of the European Council Herman Van Rompuy at that 

                                                 
22

 Communication from the Commission to the Council and the European Parliament, ‘On strengthening 
the European Neighbourhood Policy’, COM(2006) 726 final, 4 December 2006; Communication from 
the Commission to the Council and the European Parliament, ‘A Strong European Neighbourhood 
Policy’, COM (2007) 774 final, at 2: ‘(…) a great deal remains to be done.’ In May 2010, the 
Commission published a rather sobering evaluation of ambitions and activities during the first five years 
of the ENP. See Communication from the Commission to the European Parliament and the Council, 
‘Taking stock of the European Neighbourhood Policy’, COM (2010) 207 final. 
23

 On the new Association Agreement with Ukraine, see CHRISTOPHE HILLION, ‘Mapping-Out the 
New Contractual Relations between the European Union and Its Neighbours: Learning from the EU-
Ukraine ‘Enhanced Agreement’’, in 12 European Foreign Affairs Review (2007), 169-182; and ROMAN 
PETROV, ‘Legal Basis and Scope of the New EU-Ukraine Enhanced Agreement: is there any room for 
further speculation?’, EUI Working Papers MWP 2008/17. 
24

 Council Conclusions on Eastern Partnership, 3041
st
 Foreign Affairs Council Meeting, 25 October 

2010, para 6. 
25

 These include agriculture and rural development; audio-visual policy; civil society cooperation; 
company law; consumer protection; cross-border and regional cooperation; culture; the Danube river; 
education, training, and youth; financial cooperation including anti-fraud provisions; energy cooperation; 
environment; financial services; fisheries and maritime development; health policy; industrial and 
enterprise policy; information society; macro-economic cooperation; management of public finances; 
mining and metals; participation in Community agencies and programmes; research and technological 
development; social cooperation; space; sports; statistics; taxation; tourism; and transport. 
26

 See European Commission, 3
rd

 Joint Progress Report, ‘Negotiations on the EU-Ukraine Association 
Agreement, 26 November 2009, available at <http://ec.europa.eu/external_relations/ukraine/docs/ 
assoc_agreement_3rd_joint_progress_report.pdf>. 
27
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time made clear that the parliamentary elections of October 2012 will be the litmus 

test, and decide the faith of this bilateral treaty.30  

The ‘priority’ status of Ukraine as a partner country31 and the democratic and 

reformist drive in Tunisia, Morocco and – in spite of a difficult and violent transition 

period following the ousting of President Mubarak –  Egypt make it worthwhile to 

conclude comprehensive bilateral agreements. However, pursuing enhanced 

cooperation on a bilateral basis will exacerbate economic differences between 

neighbouring countries and therefore undermine the creation of the single area of 

prosperity and good neighbourliness that Article 8(1) TEU calls for. After all, it will be 

next to impossible – and after the Arab uprisings also undesirable – to negotiate 

deep and comprehensive agreements with neighbouring countries where democratic 

reforms are not forthcoming or a mere fig leaf to keep dictatorial regimes or the army 

in power. Whereas the Lisbon Treaty language may already be outdated with 

respect to the creation of one single area of prosperity and good neighbourliness, 

efforts to engage the able and willing neighbouring countries in multilateral treaty 

frameworks should not be abandoned. After all, binding sectoral multilateralism could 

provide the missing link between the minimalist approach of bilateralism and the 

perhaps utopian dream of a closed ring of friends. An element that has been largely 

absent from the ongoing discussions, multilateral agreements concluded in key 

sectors of the internal market, could give the ENP the reinvigorated push it needs 

and make amends where the policy has previously faltered: providing real incentives 

to the neighbouring countries and cementing progress in long-term binding 

instruments. 

3.3. MULTILATERAL INSTRUMENTS: EAP AND UFM 

The Union has realized that the multilateral track of the ENP should not be ignored, 

but both the Commission and the European Council have until now largely restricted 

their ambitions in this regard to the incorporation of successful elements of the 

Eastern Partnership (EaP) and the Union for the Mediterranean (UfM) in the new 

approach.32 In our view more can and should be done.  

Launched in May 2009 in Prague, the EaP was meant to accelerate political 

association and further economic integration of the Eastern European and Southern 

Caucasus countries.33 It has a number of so-called ‘Flagship Initiatives’ which are 

intended to give additional visibility to the Partnership under the overarching 

European Neighbourhood Policy.34 These initiatives are laudable as they are based 

on a regional and therefore multilateral approach, though they lack depth and a long-

term commitment through a legally binding multilateral setup as a way of attaining 

EU policy objectives. As the name implies, they exist for visibility purposes, but do 

not steer away from the EU’s essentially bilateral course. Take for example the 

flagship project on Good Environmental Governance. On 23 March 2010, the 
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 Ibid. 
31
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 See COM(2011) 303 final, Brussels, 25 May 2011, at 14; and European Council conclusions of 23-24 
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34
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European Commission launched a €13 million environmental project which aims to 

strengthen environmental governance and develop a regional Shared Environmental 

Information System to strengthen the collection, storage and monitoring of reliable 

data. It was unveiled at the first meeting of the Eastern Partnership’s Panel on the 

Environment and Climate Change. EU Commissioner for Enlargement and European 

Neighbourhood Štefan Füle said: “Environmental problems don't know borders. It is 

in our common interest to work together with our Eastern partner countries so that 

our neighbourhood becomes greener”.35 Obviously, environment concerns, such as 

pollution, have a direct effect on citizens in the EU and EaP countries alike, while 

greenhouse gas emissions and the loss of biodiversity also have an impact at global 

level. Environmental governance thus sets the foundations to ensure proper 

development and (harmonized) implementation of environment policy and legislation. 

We argue that this is an approach which should be strengthened beyond initiatives 

with relatively little funding and largely meant for ‘marketing’ purposes. Instead, this 

approach should form the mainstay of post-Lisbon neighbourhood relations so as to 

reflect the EU Treaty’s commitment to multilateralism and the rule of law. The May 

2011 ENP review points in that direction where it recognizes that “Enhanced 

cooperation can take place in all sectors relevant to the Internal Market, ranging from 

social policy and public health to consumer protection, statistics, company law, 

research and technological development, maritime policy, tourism, space and many 

others.”36 Where the Communication remains vague on the instruments through 

which to ‘step up cooperation’37, ‘join up efforts’38 or ‘aim at closer market 

integration’39 we submit that legally binding sectoral multilateralism as set out in this 

contribution is the method of choice. In fact, the participants to the September 2011 

Warsaw Summit on the EaP have embraced that idea.40 
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 COM(2011) 303 final, Brussels, 25 May 2011, at 9-10. 
37

 In relation to energy. 
38

 In relation to climate change. 
39

 In relation to transport. 
40

 See Joint Declaration of the Eastern Partnership Summit, Warsaw, 29-30 September 2011, Council 
doc 14983/11 (PRESSE 341), points 12 and 13: “The participants of the Warsaw Summit welcome the 
fact that since the launch of the Eastern Partnership, sector cooperation has increased in a wide range 
of sectors. They call for enhancing sector cooperation (…). They welcome the existing bilateral and 
multilateral cooperation on energy. They will promote an inclusive and open policy on energy security, 
transportation and supply. The participants of the Warsaw Summit agree to work further towards 
integrating their energy markets, including by closer involvement of the interested Eastern Partnership 
countries in the Energy Community Treaty. They welcome the recent membership of the Republic of 
Moldova and Ukraine in the Energy Community Treaty, and encourage other partner countries to join it. 
(…) In the transport sector, the infrastructure network of EU and partner countries should be linked 
more tightly in order to facilitate exchanges of people and goods. This can be achieved through closer 
market integration and improved infrastructure links. The participants of the Warsaw Summit further 
agree to enhance cooperation on transport, in particular in the framework of the Eastern Partnership 
multilateral track. The participants of the Warsaw Summit take note of the good progress being made in 
developing a wider European Common Aviation Area. They welcome the signature of the Common 
Aviation Area Agreement between the EU and Georgia and the recent start of negotiations with the 
Republic of Moldova and look forward to finalising negotiations with Ukraine. They encourage other 
interested partners to negotiate similar agreements.” 



 13  

Initiated under the French Presidency of the EU on 13 July 2008,41 the ‘Barcelona 

Process: Union for the Mediterranean’ is a community – complete with institutional 

structures and headquarters in Barcelona – which unites all EU Member States and 

all non-EU countries bordering the Mediterranean Sea, plus Mauritania,42 with the 

objective of transforming the Mediterranean into ‘an area of peace, democracy, 

cooperation and prosperity’.43 This strategic ambition is underlined by the agreement 

among participants ‘to continue with renewed dynamism the quest for peace and 

cooperation, to explore their joint problems and transform these good intentions into 

actions in a renewed partnership for progress.’44 However, the fluffy pledges of 

partners to ‘promote conditions likely to develop good-neighbourly relations among 

themselves and support processes aimed at stability, security, prosperity and 

regional and sub-regional cooperation’ and to ‘consider any confidence and security-

building measures that could be taken between the parties with a view to the 

creation of an ‘area of peace and stability in the Mediterranean’, including the long-

term possibility of establishing a Euro-Mediterranean pact to that end’ do not reflect a 

common will to immediately devise hard-hitting tools to translate these goals into 

reality. The Union for the Mediterranean is said to be complementary to both EU 

bilateral relations with these countries which will continue under existing policy 

frameworks such as Association Agreements and the ENP Action Plans as well as 

the regional dimension of the EU enlargement policy. As a spin-off of the ENP, the 

Barcelona-based organisation was designed to be a ‘project-oriented union, where 

the secretariat (…) is expected to put together ideas, investors, experts and to help 

stamp projects which will bring real benefits to the citizens of the region.’45 However, 

the Union for the Mediterranean added very little to the weak elements already 

foreseen in the framework of the ENP. It would seem that the Arab uprisings have 

dealt a deathblow to the UfM as it stood until mid-2011.46 

As stated above, the Commission in its May 2011 review has advocated sub-

regional co-operation involving fewer neighbours, concentrating on specific subjects 

and supporting greater physical interconnection – as a means to bring benefits and 

create greater solidarity.47 In the following sections, we will gauge the Union’s 

practice of concluding multilateral treaty frameworks in specific sectors as a means 

to reinvigorate the European Neighbourhood Policy along the lines of sub-regional 

cooperation. 
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In this paper we utilize an analysis of the Energy Community Treaty as well as the 

draft Treaty establishing the Transport Community to advance our argument that the 

ENP can be rendered more successful by employing legally binding instruments that 

are regional in scope and sectoral in substance. In doing so we focus on some of the 

key legal and political hurdles that the Union would face in extending this model for 

regional integration to the East and South. At the end of that exercise this article will 

reflect on how these questions can translate or relate to other policy areas, such as 

notably the environment, (tele-)communications; or as the Commission stated it in 

May 2011: “all sectors relevant to the Internal Market”.48 

 

4. CASE-STUDY 1: EXPERIENCE FROM THE ATHENS PROCESS AND ENERGY COMMUNITY 

TREATY 

4.1. INTRODUCTION 

The Treaty creating an Energy Community between the European Community 

entered into force on 1 July 2006 for a period of ten years, and was concluded 

between on the one hand, and Albania, Bulgaria, Bosnia-Herzegovina, Croatia, 

FYROM, Montenegro, Romania, Serbia and the United Nations Mission in Kosovo 

(on behalf of the entity pursuant to the UN Security Council Resolution 1244 

(1999)),49 on the other hand. While this form of sector-based normative 

multilateralism is limited to the creation of an integrated market in natural gas and 

electricity,50 the Energy Community Treaty provides a legal framework (i.e., a new 

international organisation equipped with autonomous decision-making powers and 

legal instruments) to export and extend the EU’s acquis on energy and related 

legislation in the areas of environment, competition and renewables.51 As such, the 

Energy Community Treaty aims to create a stable regulatory and market framework 

capable of attracting investment so that all parties have access to the continuous gas 

and electricity supply that is essential for economic development and social stability.  

In this section we explore how the Energy Community Treaty (ECT) serves as a 

good case-study for our argument on legally binding sectoral multilateralism.  To that 

end we examine how its characteristics buttress the legal, economic and political 

case for this methodology; and we examine the lessons-learnt for a future 

Neighbourhood Economic Community. On the policy side, we look at the institutional 

framework which ensures ownership of the process by the third countries 

themselves, and how the ECT tries to create the necessary political incentive for the 

deep reforms that attaining its objectives requires. On the economic side, we look at 

the ECT’s objective of progressive integration  of the small and badly connected 

electricity and gas markets. Finally, on the legal side, we look at the core obstacle to 
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the NEC mentioned in the May 2011 Communication: namely ‘a fully functioning 

independent judiciary, an efficient public administration’ and ‘a sufficient level of 

administrative and legal reliability’. In sum, we argue that while dangers to the 

‘European Union Legal Space’ certainly exist, they should not be exaggerated, and 

should be overcome in light of the substantial policy benefits to be reaped from 

binding sectoral multilateralism. 

4.2. POLICY BENEFITS OF BINDING SECTORAL MULTILATERALISM AS WITNESSED IN THE 

ECT 

The central, deep-rooted political noted above is the absence of true joint ownership 

to EU-third country cooperation in the ENP context. While the Energy Community 

Treaty is a mechanism that is without a doubt driven by the Union, its institutions are 

quite novel from previous bilateral institutions in that they very much geared towards 

the objective of bringing together all stakeholders at all relevant political levels, and 

having them cooperate towards commonly agreed benefits and objectives. The 

institutions that have been set up in this context hold the middle ground between a 

traditional international organization administering a treaty, and an institutional set-up 

that is reminiscent of the European Union itself. There is indeed an unmistakable 

replication of the institutional set-up seen in the 1951 ECSC and the 1957 Treaty of 

Rome. The ECT institutions range from the high-level political organ replicating the 

EU Council of Ministers, to the civil society level, replicating EU governance 

processes clearly engrafted on the ‘new governance’ experience of the EU internal 

energy market.52 At political level there is the Ministerial Council, the principal 

decision-making institution of the Energy Community. It is composed of one 

representative of the contracting parties and two of the Union, and functions in a 

fashion partially reminiscent of the European Council and partially akin to the Council 

of Ministers. Article 47 of the EC Treaty describes its role as providing general policy 

guidelines and taking measures towards attaining the objectives of the Treaty. In 

other words, the third countries which are members of the ECT have signed up to a 

regime that without any doubt seeks to attain EU energy policy objectives, yet they 

remain in control of key decisions on the path towards that goal. For example, a 

Ministerial Council decision is required for the ECT to be adapted to the third energy 

package on the internal energy market adopted during the second half of 2009. 

While this could be viewed as potentially problematic from a legal perspective, 

politically speaking it is important to ensure joint ownership and true reciprocal 

relations as were promised to the third countries participating in the European 

Neighbourhood Policy. We will return to this issue below when considering the legal 

heterogeneity that the ECT might bring to the EU legal order. 

 

The second core critique voiced against the ENP is that the bilateral approach offers 

too few clear incentives and perceivable benefits to justify far-reaching legislative 

and administrative reforms in the neighbouring countries. We submit that binding 

multilateralism in key economic sectors can overcome that challenge, where 

economic benefits and regulatory challenges are clearly shared. The experience of 

the ECT shows that the process is certainly not flawless, but that nevertheless the 

                                                 
52
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mutual learning process in the (sub-)regional setting can offer appropriate 

frameworks to distil tangible, step-by-step progress and results towards ambitious 

objectives. The case of Moldova provides a good example of how a multilateral 

binding instrument can usefully complement the bilateralism of the ENP and help to 

establish the special relationship of which Article 8 TEU speaks. We submit that the 

binding, multilateral track can provide longevity and incentive for reform, in spite of 

political turmoil or economic challenges, notably through the tangible economic and 

long-term benefits of participation. This can be true in political and socio-economic 

circumstances where the bilateral relationship would have suffered. 

 

During the first years of the ENP, Moldova appeared as one of the frontrunners in 

this policy, together with Ukraine and Morocco,53 with the Commission offering 

special treatment in the context of the bilateral ENP relations. At present, both 

Ukraine and Moldova have become members of the ECT, Moldova in May 2010 and 

Ukraine in February 2011. The attractiveness of the Energy Community Treaty is 

well illustrated by the case of Moldova. As a consequence of the troubled elections in 

April 2009, the Commission stated that EU-Moldova bilateral relations suffered for 

most of the year, before ‘picking up again’ after the appointment of the new 

Government.54 Against the backdrop of these political troubles, Moldova nonetheless 

worked hard to accede to the ECT. Moldova’s accession was approved by the ECT 

Ministerial Council in December 2009, though the signature of the Accession 

Protocol was made subject to the adoption of a gas law in compliance with EU 

relevant rules. When the country adopted and published that law on 12 February 

2010, the road was clear for its accession three months later.    

 

The 2004 country report on Moldova drawn up during the initial stages of the ENP 

outlined the poor state in which this country’s energy infrastructure found itself. The 

Commission explained that the country was almost entirely dependent on Russian 

imports through a pipeline network “in need of maintenance and rehabilitation”. “The 

energy sector suffers from low efficiencies, price distortions, insufficient bill 

collection, payment arrears and a need to invest in a generally outdated 

infrastructure.”55 The bilaterally agreed ENP action plan between the Union and 

Moldova thus prepared several initiatives in the sphere of energy.  It set as the 

common goal the “preparation of an updated energy policy converging towards EU 

energy policy objectives.”56 However, the relevant initiatives were very open-ended 

and vaguely formulated. For example, in the action plan it was agreed to: “establish 

a list of measures for gradual convergence towards the principles of the EU internal 

electricity and gas markets” or “further restructure the electricity, gas and heat 

sectors and address payment arrears.” 

It is then significant that it has been in the light of Moldova’s involvement with the 

Athens process and thereafter the Energy Community – the sectoral multilateral 

track – that this country has adopted thorough changes in its domestic energy laws 
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and policy, as outlined in the bilateral Action Plan. Moldova was initially an observer 

of the non-legally binding Athens process, and was early on accepted by its 

Ministerial Council as an observer to the Energy Community treaty. In June 2007 the 

European Commission was mandated by the Energy Community Ministerial Council 

to lead the negotiate process for its accession. By April 2009 technical negotiations 

were concluded (exactly the month of violent political turmoil), and by December 

2009 the terms and conditions for accession were agreed between the ECT 

Ministerial Council (note, not the Commission) and Moldova. A key element of this 

deal was convergence with the EU gas market, a requirement which was fulfilled by 

Moldova on 12 February 2010, by enacting and publishing the new Moldovan gas 

law.  Moldova became a full member of the Energy Community on 1 May 2010.  In a 

meeting on 23 June 2010 the Deputy Director General for energy in the Commission 

met with the Moldovan prime minister. Although his speech should be taken with the 

necessary grain of political salt, his words indicate the attraction of this binding 

multilateral instrument: “"Last week a team of energy experts from the Energy 

Community Secretariat had its first country mission in Chisinau upon the accession 

to the Energy Community. The experts were very impressed by their counterparts’ 

willingness to make things happen. […]“When you bear in mind that Moldova started 

actively taking part to the process recently, its track record is indeed impressive. 

Moldova has amended both its gas and electricity legislation in line with the Energy 

Community Treaty within less than a year! This impressive achievement puts the 

country at the equal footing in these areas with the rest of the seven Contracting 

Parties”, he added.”57 

There should be no doubt that much work needs to be done in the context of the 

ECT in order to ensure that those rapidly adopted laws are properly implemented. 

Moldova is entirely dependent on important primary energy resources, and the 

construction of interconnectors and increased domestic generation are viewed as the 

most pressing issues.58 Further, Moldova is characterised by an energy intensity 

three times higher than the EU average, and thus there is much to be done in terms 

of energy efficiency. Nonetheless, the point here is not that much remains to be 

done, but that the Energy Community provides institutions, incentives and structures 

which included Moldova in a regional process geared towards tangible objectives 

stemming from the EU energy acquis, though with perceptible incentives and 

benefits for the neighbouring country. 

There are no doubt also strong policy objections to be made against sectoral 

multilateralism.59 One such key objection would be the de-politicization of EU 

external relations. Indeed, making concrete headway towards the realization of 

Article 8 of the EU Treaty does not absolve the Union of its commitments to good 

governance human rights and democracy (Articles 5 TEU and 21 TEU). Hence, the 

absence of political conditionality to becoming member of such sectoral legal 

regimes could indeed be perceived as problematic.  As was seen, in the case of 

Moldova its accession to the ECT went ahead rather swiftly against a background of 

political turmoil; similarly, Ukraine acceded the ECT apparently oblivious to the 
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transfer of power from President Yushchenko to President Yanukovych. That 

counterargument is however based on the contested assumption that in other 

instruments there is such a policy relationship; that for example the ENP action plans 

establish a connection between good governance and energy relations. Elsewhere it 

has been argued that such is not necessarily the case, and two clear instances are 

indicative of this.60 First, the ENP action plans list many policies in a single 

document, including human rights, good governance, political reform, and 

approximation to the energy acquis. However, there is no real interrelationship of 

stated conditionality between them. Second, when speaking on the formation of an 

EU external energy policy, Javier Solana was rather straightforward on this issue: 

“our energy needs may well limit our ability to push wider foreign policy objectives, 

not least in the area of conflict resolution, human rights and good governance. (…) 

The scramble for energy risks being pretty unprincipled.”61  

Hence, the policy argument for sectoral multilateralism is a pragmatic one: through 

an extension of the internal market and legal convergence, greater infrastructural 

interconnection can be achieved and increased foreign direct investment is attracted. 

In more abstract terms, this amounts to an application of the neo-functionalism that 

has characterized the European integration process to the Union’s external relations: 

concrete incentives with concrete objectives agreed in a legal framework to allow for 

substantive –  if piecemeal – progress towards EU external policy objectives. It is 

then assumed that it is up to the EU institutions to ensure that these sectoral 

advances are connected to other objectives of the Union in a coherent fashion. 

Concrete advances through sectoral multilateralism are no counterargument to 

political conditionality, but rather vice versa, an argument in favour of strengthening 

the latter as such advances are attained through the proposed multilateral legal 

framework. 

The legal challenges and objections to sectoral multilateralism are equally 

substantial, and they will be addressed, and partially countered, in the next section. 

4.3. LEGAL HURDLES TO BINDING SECTORAL MULTILATERALISM 

In Łazowski’s contribution on bilateralism and multilateralism as a form of ‘integration 

without membership’,62 he spoke of the risks to the ‘European Union Legal Space’. 

The key risk of such new instruments was that of heterogeneity, if insufficient legal 

and administrative mechanisms exist to ensure the equal interpretation and 

application of the acquis in the relevant sectoral areas. To ensure that variable 

geometry and different levels of rights and obligations are avoided in the 

development of this common legal space, he argues that the bilateral or multilateral 

framework ought to ensure effectiveness, efficiency and enforcement of the acquis in 

which the third countries participate. Otherwise, the threat to the EU legal space is 

too grave, possibly offsetting any policy benefits that may be attained through setting 

up structures, such as the bilaterals with Switzerland or the Energy Community 

Treaty. Hence, there is a choice to be made on the part of the Union: while there are 

unquestionable risks to the effectiveness of EU law, there are indubitably also 
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benefits to binding sectoral multilateralism as an instrument towards attaining EU 

external policy objectives as laid down in Article 8 TEU. In this section we argue that 

while the ECT is imperfect, it is developing in a direction that seeks to alleviate the 

strongest objections justifiably made by Łazowski. Two elements should be 

highlighted in particular. First, the model through which third countries keep up with 

developments in the acquis: indeed, agreements such as those underpinning the 

EEA and the Energy Community require progressive updating to keep up with 

relevant legal developments of the internal market.63 Second, uniform enforcement 

and application of the relevant rules across the legal space. 

 

First, on the legislative methods of securing the homogeneity of the common legal 

framework, Łazowski outlines that two models for the adaptation of the legislative 

frameworks have so far been employed: a static and a dynamic approach. According 

to him, the EEA is a dynamic regime, where each and every change to the acquis 

covered by the scope of the EEA agreement requires action on the side of the EEA. 

The Energy Community however, employs an adaptation mechanism which can be 

considered a static regime: Article 24 of the ECT states that the ECT ‘shall adopt 

measures’ to adapt to the acquis, while ‘taking into account both the institutional 

framework of this Treaty and the specific situation of each of the Contracting parties.’ 

Further, Article 25 states that the ECT ‘may take measures to implement 

amendments’ to the relevant acquis ‘in line with the evolution of European [Union] 

law.’ Hence, the adaptation to the acquis is indeed not automatic but – as noted 

previously – is subject to a decision by the ECT Ministerial Council. As will explain 

below, this is possibly problematic in light of the recently adopted third energy 

package, though it is submitted that when Article 24 speaks on taking into account 

the ‘specificity of the parties’, its problematic should not be exaggerated. 

 

The ECT article on taking into account the specificity of the parties is not all that odd 

if one keeps in mind the way the EU gas and electricity markets have been regulated 

within the European Union. The liberalization of the internal energy market 

progressed through three successive and laboriously negotiated legislative 

packages, the latest being finally adopted by Parliament during the second half of 

2009. Internally, energy regulation has many features of what has been termed the 

‘new governance’ approach, an approach to regulation which implies a non-

hierarchical process where stakeholder involvement is key, and where traditional 

hard legal enforcement is thought to be of secondary importance to attain desirable 

policy outcomes. Indeed, regulation within the Union is certainly not a top-down 

uniform approach. The Union thus employed the Florence and Madrid regulatory fora 

on electricity and gas as a format for discussion and voluntary regulatory cooperation 

under the chairmanship of the Commission.64 In a deliberative fashion, these would 

develop non-legally binding rules to be fed into political channels for legal 

endorsement.65 This approach was exactly taken up to overcome the huge 

differences that existed between the different EU Member States, and it should 

therefore come as no surprise that this recognition of adapting the regulatory 

framework to individual need has been transposed to the ECT as well. What is 
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noteworthy, is that the Union has also exported its ‘new governance’ approach 

through its external relations, and that the format of regulatory fora can now also be 

found in the context of the Energy Community Treaty. In the ECT, these structures 

are designed to ensure a smooth process of unification of laws among different third 

countries – as was the case in the EU internal market. The gas and electricity fora 

were set up already in November 2002 and July 2003, when the Energy Community 

Treaty existed still as a soft legal process based on the Athens Memorandum. The 

fora have been incorporated into the ECT regime and have as their stated function to 

“advise the Energy Community”. They are composed of “all interested stakeholders, 

including industry, regulators, industry representative groups and consumers” (Article 

63 ECT). The invited stakeholders are thus similar to those of the Union’s internal 

fora and in fact include many EU actors. Participating in the fora are representatives 

of the European Commission, SEE governments, regulators and transmission 

system operators of the SEE countries, the Council of European Energy Regulators, 

the European Network of Transmission System Operators (ENTSO), the Union for 

the coordination of transmission for electricity, representatives of donors, electricity 

producing companies and consumers. Illustrative of the maturation of the ECT is the 

fact that in December 2007 the Ministerial Council created a Social Forum to deal 

with the impact notably on labour of implementing the EU energy acquis, and in 

December 2008 the Ministerial Council expanded the ECT beyond the sphere of 

network energy, and an ECT oil forum was created. These kinds of processes 

thereby alleviate some of the concerns voiced over the negative impact on the 

homogeneity of the acquis. Whether such new governance processes are entirely 

successful in doing so, is of course the subject of a different paper altogether, and 

reference to the vast body of literature on the success of this method within the EU 

should suffice.66 

In sum, the reference to the specificity of the parties should not be considered as a 

problem specific to binding sectoral multilateralism. Rather, it is a problem specific to 

the inherent differences of individual Member States or states participating in the 

legal space that is formed by the EU’s energy acquis. What could be more 

problematic is the lack of evolution in line with the third energy package which was 

adopted in late 2009. While adaptation to evolutions in the EU acquis is not 

automatic and requires a unanimous decision of the ECT Ministerial Council, this 

causes little controversy. On 24 September 2010, the Ministerial Council adopted the 

Recommendation on Implementation by the Contracting Parties of Regulations 

714/2009 and 715/2009 and Directives 2009/72/EC and Directive 2009/73/EC. 

Adaptation to evolutions at macro-legislative level is therefore not so much the 

problem but rather its implementation through the aforementioned governance 

structures.  
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On a further note with regard to progressive adaptation of the acquis, Łazowski has 

pointed out that the presence of best endeavour clauses in the ECT may also pose 

threat to the uniformity of the regime, as some parties would adhere to certain rules 

where others would not.67 However, this is arguably not all that grave a threat due to 

the limited scope of these best endeavour clauses. We find them in Articles 13, 14 

and 76 of the ECT. The latter provision requires that parties endeavour to implement 

the soft legal recommendations which can be taken by ECT institutions. This best 

efforts obligation should be read against the background of aforementioned 

governance structures, where strict legal enforcement is not commonly the method 

of ensuring compliance. The former two articles entail a requirement that the parties 

shall endeavour to accede to the Kyoto Protocol, as well as endeavouring to 

implement the EC Directive on integrated pollution prevention and control.68 Except 

for UNMIK, all parties to the ECT have also signed up to the Kyoto protocol. The 

absence of a clear obligation in respect of the Directive is due to the need for further 

institutional capacity building, and the economic repercussions of strong 

environmental requirements on what are still vulnerable economies. Indeed, the 

latter article is an example of the pragmatism that underlies binding sectoral 

multilateralism. Rather than discounting the merits of this mechanism in the EU 

external relations toolbox, it rather highlights the possibility to use a multilateral treaty 

on the environmental acquis to strengthen that portion of the ENP. 

 

Aside from adapting to the acquis, it is equally – if not more – important that relevant 

rules are uniformly interpreted, applied and enforced. In the context of the ECT, 

uniform application and interpretation of the acquis through judicial methods is not as 

far-reaching as in the EEA or EU contexts. As regards uniform interpretation, the 

ECT addresses this in Article 94, which states that the institutions of the ECT “shall 

interpret any term or other concept used in this treaty that is derived from [EU] law in 

conformity with the case law of the Court of Justice or the [General Court of the 

European Union]. Where no interpretation from those Courts is available, the 

Ministerial Council shall give guidance in interpreting this Treaty. It may delegate that 

task to the Permanent High Level Group. Such guidance shall not prejudge any 

interpretation of the [acquis] by the Court of Justice or the [General Court] at a later 

stage.” 

The enforcement procedure foreseen in the Energy Community Treaty is reminiscent 

of the infringement procedure (ex Art. 258 TFEU) and the role of the Commission 

therein. Any party to the ECT as well as the secretariat, the regulatory board and 

private parties through the secretariat may bring violations of the Treaty to the 

attention of the Ministerial Council. However, the outcome of such a procedure is not 

a binding judicial decision. Rather, there is a system reminiscent of the way the 

Union sanctions serious breaches of the EU treaties (Art. 7 TEU).69 In case of a 

serious and persistent breach by a Party of its obligations under the ECT, certain of 

its rights deriving from application of the Treaty may be suspended, including the 

suspension of voting rights and exclusion from meetings or mechanisms provided for 

in this Treaty (Art. 92 ECT).  
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In its March 2011 progress report on the Energy Community Treaty,70 the 

Commission stated that the main challenge for the ECT remains to move from theory 

to practice, i.e. to move to full implementation of the acquis and the enforcement of 

rules adopted. On dispute settlement specifically, it stated that: 

“The dispute settlement mechanism provided for in the Treaty has 
proved efficient in cases where parties were open to negotiating an 
amicable solution. Experience has shown, however, that the ultimate 
solution of the dispute may go beyond the strict interpretation of the 
Energy Community acquis and relate to complex issues of public 
international law. Given the limited number of cases opened so far (only 
six cases, mainly prompted by complaints) and the lack of a systematic 
approach for addressing simultaneously similar breaches in several 
Contracting Parties, it is too early at this stage to draw appropriate 
conclusions on the efficiency of the infringement procedure laid down in 
the Treaty. The Commission considers that all parties need to step up 
the efforts to ensure compliance.”71 

 
Although the ECT is still in the early years of its development, we do submit that a 

stronger dispute settlement system is required to alleviate the danger of 

heterogeneity in the application of the acquis, and to guarantee interpretive 

uniformity and effective implementation of the relevant legislation. This because the 

present procedure is all too ‘politicized’. The experience with the ECT shows that the 

legal perils associated with binding sectoral multilateralism are in fact deeply 

political, and that a fully functioning, legally binding dispute settlement system is 

required to overcome that stumbling block.  The Commission was most frank when it 

stated that regional initiatives were blocked because of “irreconcilable positions of 

principle resulting from political, ethnic and religious discrepancies that are a legacy 

from the past. Continued obstructions by a number of parties of Kosovo’s full 

participation in regional mechanisms are particularly damaging. Under these 

circumstances, the ultimate ambition – integration into the EU’s internal energy 

market – seems, for the time being, just a long-term objective.”72 With the February 

2012 agreement between Belgrade and Pristina on the regional representation and 

cooperation of Kosovo,73 this objective will hopefully be attained in a shorter run. 

Nonetheless, dismissing binding sectoral multilateralism solely because of the 

challenges such as the one presented above would be throwing away the baby with 

the bathwater. We acknowledge that legal and political hurdles do exist, and that 

they very much require a mixed legal and political toolkit to tackle them. However, as 

long as the dangers of legal inconsistencies are kept in check, the policy benefits are 

substantial. The case-study of the wider transport community in the next section of 

this paper shows that one possible solution is a judicial method more reminiscent of 

the preliminary reference system existing under Article 267 TFEU. Namely, 

effectiveness of the EU legal order is engrafted on its ability to ‘recruit’ individual 

citizens’ and companies’ interest in enforcing EU law to their individual benefit. As 

the experience in EU integration has itself already shown, activating individual 

economic interests and making them legally enforceable is central to overcoming 
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political legacies of the past, and building a reliable legal order in function of long-

term political objectives. This kind of bottom-up judicial approach is integral to the 

method of binding sectoral multilateralism and would help to alleviate the two key 

challenges of the ECT. First, most funding comes from development banks and 

related institutions, and there is a clear lack of private investment. Second, as 

mentioned, there is the lack of proper application and enforcement of the energy 

acquis.74 If private actors could legally enforce any rights derived from the ECT 

through the principle of direct effect, then such legal security provided through 

national courts will ensure the legally secure investment climate that is indispensable 

to attract foreign direct investment. After all, legal enforcement and investment are 

intimately connected.  

 

5. CASE-STUDY 2: ENVISAGING A WIDER TRANSPORT COMMUNITY 

5.1. INTRODUCTION 

While energy is the lifeline of any economy, transport is key to connecting people 

and companies and should for that reason be an integral part of the Union’s policies 

with regard to its neighbours. The creation of a wider transport community in Europe 

serves as a good case-study for our argument on legally binding sectoral 

multilateralism. In the following, we will briefly examine how the characteristics of the 

pending European Common Aviation Area Agreement, the draft Transport 

Community Treaty, and the Danube Strategy support the legal, economic and 

political case which is central to our essay. 

5.2. EUROPEAN COMMON AVIATION AREA 

In December 2004, the Council of Ministers authorised the European Commission to 

start negotiations with eight South-East European partners (Albania, Bosnia and 

Herzegovina, Bulgaria, Croatia, the former Yugoslav Republic of Macedonia, 

Romania, Serbia and Montenegro and UNMIK) on a European Common Aviation 

Area (ECAA) agreement. The objective was to integrate the neighbours in South-

East Europe in the EU’s internal aviation market which, at the time, consisted of 25 

EU Member States as well as Norway and Iceland.75 The negotiations were opened 

on 31 March 2005 and closed only nine months later with the adoption of the text of 

the ECAA Agreement.76 After the accession of Bulgaria and Romania to the EU, and 

the split of Serbia and Montenegro into two sovereign and independent states, the 

ECAA Agreement currently counts nine partners from South-Eastern and Northern 

Europe: Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of 

Macedonia, Montenegro, Serbia, Kosovo under UNSCR 1244, Norway and Iceland. 

An expansion of the ECAA with countries on the Mediterranean has hitherto not 
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been foreseen.77 While relations between the EU and Mediterranean countries 

develop along bilateral lines,78 the continuing development of the aviation sector in 

EaP countries is breaking new ground when it comes to their gradual integration in 

the Common Aviation Area, alongside the reform of their civil aviation sector. The 

bilateral agreements with EaP countries could eventually evolve into a model based 

on the ECAA.79 Ultimately though, the provisions of the ECAA Agreement will prevail 

over the relevant provisions of bilateral air transport agreements and/or 

arrangements in force between the associated parties on the one hand and the EU, 

an EU Member State, Norway or Iceland on the other hand, as well as between 

associated parties.   

With the European Common Civil Aviation Agreement, the South-East European 

partners have agreed to the full application of the EU’s aviation acquis. Pending full 

ratification, the Agreement has entered into force only administratively. Once the 

Agreement has entered into force and all ECAA partners fully implement the aviation 

acquis, ECAA airlines will have open access to the enlarged European single market 

in aviation. The ECAA will be based on free market access, the principle of non-

discrimination on grounds of nationality, freedom of establishment, equal conditions 

of competition, and common rules including in the areas of safety, security, air traffic 

management, social and environment. The ECAA Agreement will therefore create 

new market opportunities due to an integrated aviation market of 36 countries and 

more than 500 million people. At the same time, the agreement is expected to lead 

to equally high standards in term of safety and security across Europe, through the 

uniform application of rules. 

From a legal point of view, the ECAA Agreement is potentially groundbreaking, 

especially when it concerns the safeguarding of the principle of homogeneity. Article 

16(1) of the Agreement prescribes that insofar as its provisions are identical in 

substance to corresponding rules of the EU’s acquis, those provisions, in their 

implementation and application, are to be interpreted in conformity with the relevant 

rulings of the Court of Justice and decisions of the European Commission given 

before the date of signature of this Agreement. At the request of one of the 

contracting parties, the implications of later rulings and decisions are to be 

determined by the Joint Committee established by the ECAA Agreement so as to 

ensure conformity with the case law of the ECJ and the proper functioning of the 

Agreement. When a question of interpretation of the ECAA Agreement or of acts 

adopted in pursuance thereof, identical in substance to corresponding rules of the 

acquis, arises in a case pending before a court or tribunal of an ECAA partner, 

Article 16(2) of the ECAA Agreement prescribes that the court or tribunal in question 

‘shall ask, if it considers this necessary to enable it to give a judgment and in 

accordance with Annex IV, the Court of Justice to decide on the question.’ The 
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procedures established by the ECJ for referrals for preliminary rulings within the EU 

shall apply, ‘as far as appropriate’.80 This at least means that Contracting Parties 

shall have, within the ambit of the ECAA Agreement, the same rights to submit 

observations to the ECJ as the EU Member States. A court or tribunal of a 

Contracting Party is also under an obligation to apply the interpretation ruled by the 

Court of Justice; noblesse oblige. Where, in accordance with Article 16(2), ‘a court of 

a Contracting Party against whose decisions there is no judicial remedy under 

national law is not able to make a referral to the ECJ, any judgment of such court 

has to be transmitted by the Contracting Party concerned to the Joint Committee 

which shall act so as to preserve the homogeneous interpretation of this 

Agreement’.81 If the Joint Committee, within two months after a difference between 

the case law of the Court of Justice and a judgment of a court of such a Contracting 

Party has been brought before it, or four months from the date when a dispute matter 

was brought before it, has not succeeded in preserving the homogeneous 

interpretation of this Agreement, or has not succeeded to take a decision resolving 

the dispute, then the procedures laid down in Article 20(3) of the ECAA Agreement 

may be applied. This means that the parties to the case may refer it to the Court of 

Justice, ‘whose decision shall be final and binding’. The modalities according to 

which such referrals may be made to the Court of Justice are again set out in Annex 

IV.82 

Whereas the legal dangers of binding multilateralism to the EU legal sphere are clear 

and present, they are not such that they offset the tangible and substantial policy 

benefits to the proposed approach. Legal enforcement and investment are intimately 

connected, and this is a lesson that seems to have been learnt in the context of the 

Common Aviation Area. Legal rules should accommodate the attainment of desirable 

policy objectives, and not present insurmountable objections to it simply for the sake 

of legal homogeneity. The compromises exhibited in the ECAA Agreement show 

sufficient room for accommodation in this respect. The introduction of a system 

whereby national courts and tribunals of third states are enabled to send preliminary 

references to the ECJ is a novum which supports the quest for legal homogeneity in 

the wider EU legal space. As we will see below, this solution has been replicated in 

the context of the draft Transport Community Treaty. At a later stage, it could be 

emulated in the context of the Neighbourhood Economic Community. 
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5.3. DRAFT TREATY ESTABLISHING THE TRANSPORT COMMUNITY 

In 2007, the Commission adopted ‘Guidelines for transport in Europe and 

neighbouring regions’.83 These guidelines outline the first steps of a comprehensive 

policy for closer integration of the EU transport system with those of the 

neighbouring countries. The policy focuses on five main transport axes used for 

international trade and on the relevant standards and legislation affecting the use of 

these routes by all transport modes. The final objective is to develop common rules 

for the transport sector as a whole and thus create an effective transport market 

involving the EU and its neighbours. The Communication also announced the launch 

of exploratory talks with neighbouring countries to assess their interest in 

strengthening the existing coordination framework. The first round of the exploratory 

talks has been held with all neighbouring countries (therefore also including Iceland, 

Norway and the microstates). The talks progressed well and have – as we will 

explain below – been concluded in the Western Balkan region.84 The Ministerial 

Conference ―The future of Trans European Transport Networks: bringing Europe 

Closer to its neighbours – held in Naples in October 2009 paved the way for next 

developments,85 but nothing much has been achieved since.86 

It is in the context that the European Commission in 2008 proposed and started to 

negotiate a Transport Community Treaty (TCT) with the countries of the Western 

Balkans.87 This initiative is based on the structures of South East Europe Transport 

Observatory (SEETO), a regional transport organization established by a 

Memorandum of Understanding for the development of the Core Regional Transport 

Network signed on 11 June 2004 by the European Commission, on the one hand, 

and the governments of Albania, Bosnia and Herzegovina, Croatia, the former 

Yugoslav Republic of Macedonia, Montenegro and Serbia and the United Nations 
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Mission in Kosovo on the other.88 Negotiations on the TCT were closed on 21 

December 2009 when an agreement was reached on an 87-page draft Treaty text,89 

but no progress has been made since. The signing of the Transport Community 

Treaty has been held hostage by the politics on the recognition of Kosovo as an 

independent and sovereign state. The draft TCT lists ‘Kosovo under UNSCR 

1244/99’ and adds that ‘the exact denomination of the South East European Parties 

will be defined at a later stage’. For more than two years Kosovo and Serbia found 

themselves in a Catch 22 situation: whereas the former insisted on concluding the 

TCT under its newly found constitutional name, Belgrade denied Pristina such 

pleasure, maintaining that UNMIK retains legal authority over the entity. In turn, 

UNMIK said not to be attributed with the competence to negotiate, sign and conclude 

international agreements in the field of transport.90  

A breakthrough was reached on 24 February 2012, in the framework of the ongoing 

EU-facilitated dialogue between Belgrade and Pristina.91 With the Agreement on 

Regional Representation and Cooperation, both parties confirmed their commitment 

to the fundamental EU value of effective, inclusive and representative regional 

cooperation.92 The agreement allows for Kosovo to participate and sign new 

agreements on its own account and to speak for itself at all regional meetings. This 

should allow both parties to sign the draft Transport Community Treaty. If and when 

this happens, then the Treaty establishing the Transport Community will not only 

extend the neo-functionalist philosophy applied in the context of the Energy 

Community Treaty to the area of transport (and interconnected fields), but also 

introduce novel legal means to ensure homogeneity in the interpretation and 

application of EU acquis and TCT legislation. 

As a complement to the creation in 2006 of the European Common Aviation Area, 

the objective of the Transport Community Treaty is to revitalize rail networks, 

establish an integrated market for infrastructure and land, inland waterways and 

maritime transport, and provide operators and investors in the transport sector with 

legal certainty, thereby stimulating and speeding up the necessary investments and 

economic development.93 The draft TCT consists of 45 articles which set out the 

general functioning of the Transport Community (the so-called ‘Main Treaty’), of 

Annexes (of which Annex I contains the European Union legislation applicable 

between the Contracting Parties in the framework of the Main Treaty), and of 

Protocols (of which at least one for each South East European Party establishes the 

transitional arrangements applicable to it). 
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If and when the TCT enters into force, then the progressive integration of the South 

East European transport market into that of the EU will be based on the relevant 

acquis in the areas of technical standards, interoperability, safety, security, traffic 

management, social policy, public procurement and environment, for all modes of 

transport excluding air transport.94 For this purpose, Annex I sets out the Union’s 

acquis applicable between the Contracting Parties. Considering that TCT law is to 

apply on a multilateral basis within the Transport Community, it proved necessary to 

define specific rules with regard to new legislation, interpretation and enforcement. 

Indeed, we have seen that a central counterargument to binding sectoral 

multilateralism centres on the threats to the EU legal space. The drafters of the TCT 

were clearly aware of this hurdle and have constructed an elaborate institutional-

judicial structure to deal with this problem. It blends institutional and judicial means – 

thereby seeking to ensure a common EU legal space, while nonetheless maintaining 

joint ownership for the contracting parties. 

The draft TCT lays down that the applicable provisions of EU Regulations and EU 

Directives referred to or contained in Annex I (adapted in accordance with the rules 

of Annex II) or in decisions of the Regional Steering Committee shall be binding 

upon the Contracting Parties and be, or be made, part of their internal legal order.95 

In parallel, each South East European Party has the right, subject to compliance with 

the Treaty and the principle of non-discrimination, to unilaterally adopt new 

legislation or amend its existing legislation in the field of transport or an associated 

area mentioned in Annex I. As soon as it has done so, it is required to inform the 

other Contracting Parties via the Regional Steering Committee, not later than one 

month after its adoption. Upon the request of any Contracting Party, the relevant 

Technical Committee shall within two months thereafter hold an exchange of views 

on the implications of such new legislation or amendment for the proper functioning 

of this Treaty. New legislation applicable to the transport sector and related issues as 

well as amendments to the acts as referred in Annex I adopted by the EU institutions 

shall be integrated into the TCT by a decision of the Regional Steering Committee 

amending Annex I.96 

Importantly, each Party is bound to ensure that the rights which derive from the TCT, 

and in particular from the acts specified in Annex I, may be invoked before national 

courts.97 To ensure legal homogeneity, the draft TCT prescribes that insofar as the 

provisions of this Treaty and the provisions of the acts specified in Annex I are 

identical in substance to corresponding rules of the TEU and the TFEU or to acts 

adopted pursuant to those Treaties, the provisions shall, in their implementation and 

application, be interpreted in conformity with the relevant rulings and decisions of the 

Court of Justice and the EU given before the date of signature of this Treaty.98 The 

rulings and decisions given after the date of signature of this Treaty will have to be 

communicated to the other Contracting Parties. At the request of one of the Contracting 

Parties, the implications of such later rulings and decisions will be determined by the 
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Regional Steering Committee (assisted by the Technical Committees) in view of 

ensuring the proper functioning of the TCT. Where such might be perceived as a 

potential danger to the homogeneity of the EU legal order and the third country legal 

orders, the final sentence of Article 19(1) draft TCT leaves the relevant body no 

leeway, since decisions taken by the Regional Steering Committee under this 

procedure are required to be (‘shall be’) in conformity with the case law of the Court 

of Justice. 

When a question of interpretation of the TCT, of the provisions of the acts specified 

in Annex I, or of acts adopted in pursuance thereof identical in substance to 

corresponding rules of the TEU and the TFEU or to acts adopted pursuant to those 

Treaties, arises in a case pending before a court or tribunal of a South East 

European Party, that court or tribunal will be obliged to ask, if it considers this 

necessary to enable it to pass judgment, the Court of Justice to decide on the 

question.99 In a similar reference to the preliminary rulings procedure of Article 267 

TFEU, the draft TCT does not foresee such a possibility for last instance courts or 

tribunals of a South East European Party which are ‘not able’ – i.e. have not been 

empowered – to make a referral to the Court of Justice. Any judgment of such court 

or tribunal shall be transmitted by the South East European Party concerned to the 

Regional Steering Committee, which shall act (within three months) so as to 

preserve the homogeneous interpretation of the TCT.100 Under this procedure, the 

Regional Steering Committee is held to render its decisions in conformity with the 

jurisprudence of the Court of Justice. To that end, the Regional Steering Committee 

is obliged to keep under constant review the development of the case law of the 

ECJ; it is assisted in this task by the European Commission, which will transmit to 

the South East European Parties all judgments of the ECJ relevant for the 

functioning of the TCT. If the Regional Steering Committee, within two months after a 

difference between the case law of the Court of Justice and a judgment of a court of 

such a South East European Party has been brought before it, has not succeeded in 

preserving the homogeneous interpretation of this Treaty, the classic procedures on 

dispute settlement between Contracting Parties, also known from the ECT, may be 

applied.101 

In sum, the TCT is intended to speed up the alignment of neighbouring countries’ 

legislation to the relevant EU acquis on transport, safety, environmental protection, 

public procurement, services, etc. As such, the establishment of the Transport 

Community is geared towards accelerating the integration of the transport systems 

within the region as well as with those of the EU. To that end, it provides for a tried-

and-tested EU method of ensuring that the supranational laws penetrate legal 

systems, but novel for EU external relations: direct preliminary references to the 

Court of Justice.102 For the EU, the Transport Community would allow the trans-
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European transport network to expand and contribute to the further development of 

the internal market. Whereas the draft TCT still foresees only Western Balkan 

countries as Contracting Parties, there is nothing but political will that would stand in 

the way of applying the rationale behind the ECT and expand the Transport 

Community’s regional scope to ENP countries (the neighbours of our neighbours) as 

well. 

5.4. DANUBE STRATEGY 

One neighbourhood transport ‘plus’ policy which has moved forward in the recent 

past is premised on the desire to boost the development of the Danube Region, an 

area which covers 8 EU Member States (Germany, Austria, Hungary, Czech 

Republic, Slovak Republic, Slovenia, Bulgaria and Romania) and 6 non-EU countries 

(Croatia, Serbia, Bosnia and Herzegovina, Montenegro, Ukraine and Moldova). As 

the gateway to the Union’s neighbours and onwards to Asia, the Danube region is 

crucial in supporting other EU external policies, in line with the ENP and its regional 

initiatives (i.e. the Eastern Partnership). The European Commission identified 11 

priority areas to focus on improving transport connections, energy connections, the 

environment, socio-economic development and security in the region. A lengthy 

process of information and consultation cumulated in 2010 in the adoption of the so-

called ‘Danube Strategy’.103 Member States endorsed the EU Strategy for the 

Danube Region at the General Affairs Council on 13 April 2011. This framework for 

cooperation is not built on a binding multilateral treaty but serves as a soft-legal 

construct monitored by the Commission and implemented through the well-known 

instruments developed in the enlargement process (for the Western Balkan states) 

and the ENP/EaP (for Ukraine and Molodva). As such, the Danube Strategy is an 

interesting hybrid model for the export of intern market acquis to third states.  

To reinforce the integration of the whole region, the Strategy aims to strengthen EU 

policies and implementation of rules in the area. Consistency with EU legislation and 

policies is at the core of the Strategy. It addresses implementation gaps, and 

practical or organisational difficulties leading to lack of results. It supports better 

implementation of EU legal obligations, especially in relation to the single market and 

the environment. It also contributes to policies such as transport (TEN-T, currently 

under revision, as well as the future transport policy for countries), energy (TEN-E) 

networks, the strategy for the single market (Single Market Act) and the Digital 

Agenda. The EU post-2010 biodiversity target and strategy, with its 2050 vision and 

a 2020 target, is also reinforced.  

A considerable amount of funding is already available to the region, through a host of 

EU programmes. The Strategy aims at better coordination and alignment of policies 

and funding. 
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6. CONCLUSION: STEP-BY-STEP, BUILDING A NEIGHBOURHOOD ECONOMIC COMMUNITY 

The idea at the heart of the European integration project is a simple one: create 

institutions and rules within which countries can conduct their business more 

effectively than through bullying and war-mongering – and other countries will seek 

to do the same. Like the integration efforts of the six founding states of the European 

Coal and Steel Community were a precursor to the decision to expand their 

cooperation to other domains of their economies, the Energy Community Treaty 

heralded the resuscitation of a much broader platform to realise the Western Balkan 

countries’ economic ambitions: the Central European Free Trade Agreement 

(CEFTA), underpinned by EU acquis. The Energy Community Treaty, the European 

Common Aviation Agreement and the draft Treaty establishing the Transport 

Community have been intended to complement the existing multilateral treaty 

framework and are thereby illustrative of a step-by-step approach of legally binding 

building blocks in support of the broader rapprochement objective. By pushing its 

normative multilateral agenda further abroad, the Union is shaping regional 

cooperation in its neighbourhood and expanding the zone of freedom, security and 

prosperity on and beyond the European continent. 

By examining the cases of energy and transport, we have argued that binding 

sectoral multilateralism can provide clear policy benefits while the legal 

counterarguments are not insurmountable. The policy argument for sectoral 

multilateralism was a rather pragmatic one, in that it applies a neo-functional 

reasoning to EU external relations: ensuring that concrete incentives exist against 

attaining concrete policy objectives which are laid down in a binding framework 

which ensures appropriate and sufficient enforcement. While we made that argument 

on the basis of Articles 8 and 21 of the TEU, we recognized that these provisions 

equally require a commitment to EU fundamental values. However, the fact that the 

multilateral agreements are sectoral in focus provides no challenge to coherence 

with other objectives of EU external relations. The EU institutions are sufficiently 

experienced in dealing with the challenge of connecting these sectoral advances to 

overall external policy objectives, and sectoral advances are preferable over the 

faltering one-size-fits all rhetoric. We thus submit that concrete advances through 

sectoral multilateralism are no counterargument to political conditionality, but rather 

vice versa; an argument in favour of strengthening the latter as such advances are 

attained through the proposed multilateral legal framework. 

On the legal side, there are no doubt challenges both at macroscopic and 

implementation level. The problem of interpretive uniformity, as well as the static 

model of adaptation certainly highlights some of the perils associated with binding 

sectoral multilateralism. However, these hurdles are by no means unknown to the 

Union through its enlargement policy and Stabilisation and Association Process, and 

we have argued that dismissing binding sectoral multilateralism solely because of 

this reason would be throwing away the baby with the bathwater. The European 

Common Aviation Area Agreement and the draft Transport Community Treaty 

illustrate why soft legal instruments may at times be more attractive: because they 

do not require formal ratification, they allow parties to circumvent problems about 

recognition of statehood. However, such soft legal constructs come at a great price: 

the long-term stability and enforceability of instruments endowed with legal binding 
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force. Only political will at the highest echelons can bring solace for the Transport 

Community in this respect. 

Overall, we submit that while the legal dangers of binding multilateralism to the EU 

legal sphere are clear and present, they are not such that they offset the tangible 

and substantial policy benefits to the proposed approach. Indeed, legal rules should 

accommodate the attainment of desirable policy objectives, and not present 

insurmountable objections to it simply for the sake of legal homogeneity. The 

compromises exhibited in the Energy and draft Transport Communities show 

sufficient room for accommodation in this respect. The introduction in the ECAA 

Agreement and draft TCT of a system whereby national courts and tribunals of third 

states are enabled to send preliminary references to the ECJ is a novum which 

supports the quest for legal homogeneity in the wider EU legal space.  

The EU’s external impact in the world today and tomorrow rests essentially on its 

internal strength, i.e. the development of its internal policies and the enforcement of 

the law adopted to attain the policies’ objectives. Third parties, especially 

neighbouring states, are directly confronted with the EU’s internal policies and acquis 

and given little choice but to adapt. Binding multilateralism is a resource that the 

Union has so far insufficiently tapped in pursuit of its external policy objectives stated 

in the Treaties, and which could further strengthen the ENP as reviewed in May 

2011, towards the final objective of a ‘Neighbourhood Economic Community’. 
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