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ABSTRACT 

What role does the law of occupation play in the process of state-building? Whilst the 

law of occupation presupposes that an occupying power will not restructure the 

operation and function of a state, but rather, will hold the status quo (see art. 43 

Hague Regulations 1907) and ensure that the peoples of occupied territories are not 

subjected to further chaos, the contemporary practice of occupying powers today - 

particularly after the 2003 invasion of Iraq - seems to defy the non-transformational 

doctrines of international humanitarian law. So, to what extent does it still have 

relevance in the administration of post-conflict societies? This chapter addresses the 

aptness of the law of occupation within contemporary understandings of state-

building - and broadly considers question 'is the law of occupation state-building'. 
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1. INTRODUCTION 

 

In 2003, a ‘Coalition of the Willing’ led by the United States invaded Iraq. It quickly 

became clear that this offensive would not follow the typical legal agenda. The 

invasion, dubbed ‘Operation Iraqi Freedom’, was driven by a misguided (or 

depending on who one asks, dishonest) belief that Saddam Hussein had significant 

caches of weapons of mass destruction (WMDs) close at hand, in violation of UN 

Security Council Resolution 1441, which provided “a final opportunity [for Iraq] to 

comply with its disarmament obligations” (UNSC, 2002). However, the Security 

Council had refused to provide a legal mandate for the coalition to use of force 

against Iraq through its Chapter VII powers, thus rendering the military incursion 

illegal under international law. However, there were indications that the US and its 

coalition partners had a more ambitious agenda than the strict pursuit of WMDs they 

had declared up-front, and would intervene irrespective of the lack of support from 

the UNSC. Thus, even though no WMDs were uncovered, the Coalition’s efforts 

continued to gain momentum. The US and its partners swiftly shifted their rhetoric to 

repurpose the goals of the war, exerting (what would prove to be) long term territorial 

authority over the region. This consequently brought its actions under the jurisdiction 

of the law of occupation, something acknowledged even by the American and British 

governments early on in their mission (McGurk 2005-2006, p 452). Notably, the US 

and UK were in their rhetoric careful to place their focus on the application of 

international humanitarian law to the situation, thus avoiding references to 

themselves as ‘occupying powers’. For instance, they indicated they would “strictly 

abide by their obligations under international law, including those relating to the 

essential humanitarian needs of the people of Iraq” (UNSC, 2003a). 

 

However, the Coalition sought a far broader agenda than the mere transitional 

occupation  permitted by occupation law. The Coalition emphasised in particular the 

importance of installing and fostering the trappings of western democratic reform and 

regime change in the country (Wintour 2007), and this quickly became the fulcrum of 

its continued efforts for the better part of the next decade. It is hard to tell if the irony 

of importing such goals undemocratically into the country escaped the Coalition. 

Nevertheless, even as the Coalition willingly acceded to the jurisdiction of the law of 

occupation, it would openly defy its principal premise by pursuing the most ambitious 

state-building exercise in a generation. As both lucid focus and legal basis 

abandoned the intervention effort, the previously distinct role of international law, 

particularly international humanitarian law (IHL), had become displaced. As McGurk 
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has stated, occupation law “explicitly prohibit[s] state-building” (McGurk 2005-2006, 

p 454). Where, then, did the Coalition’s seemingly limitless authority to break down 

and rebuild Iraq in its westernized image come from? The law of occupation, a 

branch of IHL relating to post-conflict societies, certainly did not support such 

actions. Was this then the start of a new era in the laws of war governing 

occupation? 

 

Following from the changed temperament towards the role of belligerent occupation 

after Iraq, the purpose of this chapter is to assess the relationship between the law of 

occupation and the process of state-building. There is a clear tension between these 

two systems. The more conservative directives of the former in particular explicitly 

prohibit the occurrence of the latter. That is, the law of occupation presupposes that 

an occupying power will not fundamentally alter the infrastructure of the State, but 

instead, will act as its trustee, facilitating post-conflict societies to engage in self-

determination and reassert governance over their territories on their own terms. In 

this regard, occupation law permits occupiers the right to make only those changes 

necessary to prevent further chaos descending upon these communities and to 

ensure stability. How then, can one reconcile this traditional reticence with the so-

called contemporary practice of occupying powers defying such non-transformational 

norms - as was the case with post-Saddam Iraq? Has the law of occupation been 

superseded, or are there new paradigms emerging that provide a clearer legal 

framework for transformative occupation/state-building to take place? In other words, 

is ‘state-building’ a justified extension of IHL? 

 

In addressing these questions, this chapter will first provide some historical and 

thematic context by addressing the underlying tension between local ownership and 

external intervention that characterises the state-building debate. It briefly considers 

the evolution of State sovereignty and territorial integrity. It then examines the 

normative conflict between the law of occupation and State-building, and attempts to 

pinpoint its legal foundations. 
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2. LOCAL OWNERSHIP AND POST-CONFLICT SOCIETIES 

 

A discussion on the modern practice of occupation should begin with colonialism. 

Indeed, before one can really determine the legal basis for state-building, it is 

necessary to unpack the legal issues surrounding imperialism, local ownership and 

self-determination that underwrite the historical wariness of (particularly) post-

Colonial States towards international territorial administration.  

 

Colonialism is understood to involve one global power extending its authority by 

assuming control over other peoples in weaker territories. The rise of colonial 

empires throughout Asia and Africa prior to the first World War was a reflection of the 

fundamental failure of the international community to not only recognize the rights of 

developing States to self-determination, but also, to accept that Western cultural and 

political practices would not be always an ideal fit in all situations. Colonialism was 

marked by a belief that ‘barbarians and savages’ were a ‘white man’s burden’ given 

the latter’s responsibility to civilize (Osterhammel 1995). At the dawn of the modern 

age of international law, colonial practice made clear that ‘civilised’ powers were 

entitled to intervene in the internal affairs of ‘less developed’ countries in order to 

improve their quality of life – at least, from the perspective of the ‘civilised’ powers. 

However, the post-colonial period, marked by the end of World War II and the 

creation of the United Nations Special Committee on Decolonization, brought about 

a fairly significant U-turn in legal and political attitudes, advocating a system of State 

sovereignty and universal equality amongst members of the international community, 

where each entity was entitled to assume responsibility for its own bodily integrity - 

and as all States were equals, should not be compelled to act in ways they did not 

decide for themselves - irrespective of what is perceived to be ‘good’ for them, or 

was believed to make them more happy, secure, or peaceful (Bain 2003). 

 

In 1950, a few years after it was established, the United Nations clarified the 

meaning of the principle of self-determination, which granted to all peoples and 

nations the right to “freely determine their political status and freely pursue their 

economic, social, and cultural development” (UNGA 1950, UNGA 1952). Then, in the 

1990s, as the world wound to the end of the Cold War, bloody and violent genocide 

again seized the imagination of the world community. Atrocities manifested in 

Rwanda and Yugoslavia (to name only a few instances), and the removal of central 

government in Somalia effectively forged the first modern example of a failed State. 

It was clear that the international stance of ‘immutable’ sovereignty would need to 
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change again. In 1999, Kofi Annan, then Secretary-General of the UN, looked to shift 

the underlying norms of sovereignty, arguing that “the Charter protects the 

sovereignty of peoples. It was never meant as a licence for governments to trample 

on human rights and human dignity. Sovereignty implies responsibility, not just 

power” (Annan 1999). On the tail of the new understandings of State equality in this 

era, 1999 saw the UN embark on the most ambitious state-building projects in its 

history – in Kosovo and in East Timor. In both instances, authority was routed 

directly into the hands of the UN and its officials, and the role of other international 

authorities moved to the margins – a move that clearly looked to cleave away the 

extraneous vestiges of ‘inviolable’ State sovereignty that had characterised the 

international legal system in the previous decades.  

 

The intent of this brief historical reckoning of international law’s position on non-

consensual interference on the soil of another State is not to fully recount every beat 

and pulse of the evolving international position. Rather, it seeks to highlight the 

genuine struggles inherent in finding a middle ground between interference and 

intra-national integrity - a challenge faced once again following the spectacular 2011 

Libyan civil war which involved a significant presence by NATO forces, and which 

had been sanctioned to use force to protect civilians in the region by the Security 

Council (UNSC 2011).   

 

The present position of international law regarding the question of state-building 

intervention leans towards a kind of ‘soft’ sovereignty doctrine – one where 

sovereignty of State can, in some instances, be penetrated – but the scope and 

extent of this doctrine is far from clear. Yet, it is critical to emphasise that, within the 

context of intervention in a host State, there is a single fundamental difference 

between ‘soft-sovereignty’ driven state-building and colonialism – that is, the former 

asserts that the State is defined by the people themselves, through the exercise of 

self-determination, whilst the latter did not. In other words, international law has 

increasingly equated sovereignty, pre-eminently the right of the State, with self-

determination, traditionally understood as the quite separate rights of the people. 

Consequently, there is a clear line of thought that a State’s sovereignty manifests not 

because it can display effective control over its territory, but because it has been 

legitimately granted to it by the people of that territory through effective and 

legitimate democratic practices. This could also, arguably, include the expectation 

that State-sovereignty is bound up in the effective protection of fundamental human 

rights as an aspect of democratic legitimacy. In any case, state-building would then 
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be based on the notion that the State had somehow failed to manifest these 

minimum standards of statehood and thus made it necessary for a third party to 

intervene in protection of the populace. This of course draws from a very similar 

thematic source as the law of occupation which is an iteration of IHL – yet 

nevertheless, these processes are distinct and lead to different outcomes, as will be 

explored in the following section. Having considered the thematic issues that dog this 

debate, the legal issues involved can now be addressed. 

 

 

3. THE LAW OF OCCUPATION VS. THE LAW OF STATE-BUILDING 

 

The law of occupation derives from the application of principles of IHL on situations 

of belligerent occupation, and as such, the majority of the obligations imposed on 

occupants through the laws of armed conflict can be found in the Fourth Geneva 

Convention (GCIV), and Additional Protocol I (API) (Geneva Convention 1949, First 

Protocol Additional to the Geneva Conventions 1977).  These focus particularly on 

preserving (and establishing) those rights located in, or analogous to,  human rights 

treaties - for example, due process or fair trial entitlements for those prosecuted of 

criminal offences by the occupying authorities (Geneva Convention 1949, arts. 64-

78), or prohibiting the punishment of civilians for ‘collective crimes’ not directly 

attributable to them as in reprisals or sanctions targeted at specific groups (Geneva 

Convention 1949, art. 33). Curiously, GCIV itself does not define the meaning of 

‘occupying power’, instead endorsing that used in art. 42 of the Hague Regulations 

with whom it shares a deferential relationship (Geneva Convention 1949, at art. 154). 

This provides a factual threshold, specifying that territory is occupied “when it is 

actually placed under the authority of the hostile army” (Hague Convention (IV) 

1910), art. 42). For von Glahn, the indicators of factual occupation (and therefore 

legal occupation) are the subjugation of the entire territory to the powers of the 

occupant, and its ability to impose its will on them (von Glahn 1957, p 29). As the 

International Criminal Tribunal for the Former Yugoslavia (ICTY) pointed out in 

Naletilic, the law of occupation is generally triggered when a third State gains 

effective control of a territory without legal justification (Naletilic 2003, at para 217). 

 

Whilst the human rights obligations protected by IHL are largely concordant with 

typical state-building efforts, it is the necessity of preserving existing legal and 

institutional infrastructure that is the hallmark of occupation law, and which 

consequently prohibits state-building. This conservationist line demands respect for 
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the previous legal regime and political system of the State. Accordingly, art. 43 of the 

Hague Regulations requires the occupier “take all measures in his power to restore, 

and ensure, as far as possible, public order and safety, while respecting, unless 

absolutely prevented, the laws in force in the Country” (Hague Convention (IV) 1910, 

art 43). This was folded into GCIV, though art. 64 provides that some changes were 

possible where existing infrastructure presented a threat to the security of the 

occupant or prohibited the effective implementation of the Convention (Geneva 

Convention 1949, art. 64). It states that the population of the State may be subjected 

to provisions “essential to enabling the Occupying Power to fulfil its obligations under 

[the fourth Geneva Convention], to maintain the orderly government of the territory 

and to ensure the security of the Occupying Power, of the members and property of 

the occupying forces or administration, and likewise of the establishment and lines of 

communication used by them” (Geneva Convention 1949, art. 64). In summary, 

where occupation law applies, it strictly binds the hand of the occupier and heavily 

restricts the occupier’s ability to make any changes to the structure of the State – 

effectively only permitting changes that are necessary for humanitarian purposes. 

The intention of this design is to ensure that the occupier, who is not appointed via 

the will of the people, may only act in a transitional capacity until the duly appointed 

sovereign can assume its proper position. Consequently, the legitimacy of state-

building efforts will de jure depend on whether the law of occupation was applied 

correctly. 

 

Occupation law will be irrelevant where the nature of the state-building intervention is 

not actually a case of occupation. It may, for instance, be an example of external 

assistance, where the factual test of occupation – a physical military presence on the 

territory that local authorities are subordinate to - is not present. This could for 

example be the role of regional organizations in the continued restructuring of Egypt 

or Tunisia after the 2011 Arab Spring, if any external players will have any role in this 

transition at all. Undoubtedly, this can only be determined by assessing the individual 

circumstances of each case of territorial imposition to determine the nature of the 

relationship between intervening and host State. One might note, for instance, that 

while still in relatively stable transition, monitoring bodies such as the UNDP consider 

post-uprising Egypt in 2011 unable to host free and fair elections (Abdoun 2011).   

 

However, if  a factual occupation by an external military force has taken place, it is 

then necessary to determine whether there is legal justification for the interference of 

this third party on the receiving State. This process is easily convoluted when the 
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occupation purports to pursue a transformative agenda well beyond the typical 

maintenance of status quo attributed by occupation law. Here, it is helpful to classify 

state-building in more concrete terms. The defining feature of state-building is its 

interventionist, transformational agenda. Chesterman (2004, p 5) provides a useful 

working definition of state-building as: 

 

“Extended international  involvement  (primarily,  though  not  exclusively,  
through  the  United Nations) that goes beyond traditional peacekeeping and 
peacebuilding mandates, and is  directed  at  constructing  or  reconstructing  
institutions  of  governance  capable  of providing   citizens   with   physical   
and   economic   security.   This   includes   quasi-governmental  activities  
such  as  electoral  assistance,  human  rights  and  rule  of  law technical  
assistance,  security  sector  reform,  and  certain  forms  of  development 
assistance.” 

 

McGurk (2005-2006, p. 454) considers the following activities as vital, but still 

prohibited under the law of occupation:  

 

“Building transparent and accountable institutions; implementing power-
sharing arrangements; reforming legal codes to protect human rights; 
reforming economic codes to foster growth and development; fostering 
representative capacities within formerly disenfranchised groups; and, 
structuring and carrying out genuine and credible multi-party elections. 

 

This makes it very clear that democracy-building and institution-transforming 

strategies that typify state-building do not find a solid basis in IHL. In fact, according 

to this legal regime, the purpose of post-conflict operations, is strictly to tidy up after 

the devastation of combat. Occupying powers are therefore temporary, have no 

democratic basis for their authority, and should not seek to impose long term or 

permanent changes to the function or institutions of State.  

 

In regards to the occupations in Kosovo, East Timor, Liberia, and Bosnia and 

Herzegovina, third party actors had actual effective control of territory, but in these 

circumstances, the law of occupation was not specifically applied because the IHL 

regime was superseded by a more specific arrangement that had been established 

between the parties when these missions were first constructed. The most common 

state-building scenarios are UN or UN- sanctioned missions. These typically derive 

their legal basis from one of two different sources - consent provides the best kind of 

legal justification, but Chapter VII Security Council mandates are equally valid. 

These justifications are largely uncontroversial, and are consequently the most 

desirable triggers for occupation. These kinds of occupation are likewise beneficial to 

the sending State/States because such arrangements considerably disperse the 
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responsibilities and accountability that would otherwise be directly attributed to them 

had they intervened unlawfully (International Law Commission 2001, art. 20). In the 

case of UN-authorised missions, the occupation will be based either on a Chapter VII 

mandate obliging the local government to accede to the incursion, or on a prior 

agreement between the UN and the local authorities. Where the State has 

consented to the intervention, the legal basis and terms of the occupation will be 

strictly determined between the parties and found in the Status of Forces Agreement 

(SOFA) between them. In most cases, significant transformative efforts will not be 

permitted. These legal grounds have been engineered to present the best balance of 

outside and local interests.  

 

But in what circumstances and to what extent is state-building permissible in these 

kinds of situations? Reflection on the legitimacy of state-building efforts requires, to 

some extent, consideration of the specific issues and methods of law-making 

adopted by the mission. Thus, consider the UN-authorised mission to Kosovo. 

UNMIK was created through UNSC Res. 1244, which authorized (UNSC 1999): 

  

[the establishment of an] international civil presence in Kosovo in order to 
provide an interim administration for Kosovo under which the People of 
Kosovo can enjoy substantial autonomy within the Federal Republic of 
Yugoslavia, and which will provide transitional administration while 
establishing and overseeing the development of provisional democratic self-
governing institutions to ensure conditions for a peaceful and normal life for 
all inhabitants of Kosovo. 

 

With the UN assuming governance responsibilities, it would not be reasonable  to 

expect it to function effectively or responsibly without effective legislation. Whilst 

local laws would be prima facie applicable here, it was impossible to employ these 

wholesale because numerous existing laws generally violated the international 

human rights norms that characterized the minimum standard expected by the 

international community. Consequently, the mission struck a balance between 

human rights and the decades old domestic legal system that had been previously in 

place by requiring the local authorities, when applying the existing laws, to review 

their legitimacy and viability in light of contemporary human rights expectations. As 

Ambassador Hans Correll, former under-secretary-General for Legal Affairs and 

Legal Counsel of the United Nations observed, “the Secretary-General decided that 

no legislation was to be promulgated in Kosovo unless it had been vetted by the UN 

Secretariat and, in particular, by the Department of Peacekeeping Operations and 

the Office of Legal Affairs … [as our] main concern was that nothing in the legislation 
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promulgated in Kosovo could be allowed to violate international human rights 

standards” (Correll 2005, p 33). 

 

The process of institutional change was not without its challenges, and these on 

occasion have highlighted the tensions discussed in this chapter. For instance, 

Correll (2005, p. 33) points out that there were genuine tensions between the UN 

Secretariat and Member States when it came to the privatization of public property. 

He notes that “[it] is well known that it is difficult to create a viable economy without a 

proper land registry and privately owned property that can be used as collateral in 

financing enterprises. But privatization is a very delicate matter and has to be done 

properly, taking many interests into consideration”. Likewise, under UNSC Res 1244, 

the Secretary-General was authorized to form an international civilian presence in 

order to provide a transitional administration allowing Kosovars to enjoy autonomy 

whilst establishing a democratic self-governing authority. This group had 

responsibility for performing major administrative functions including ensuring human 

rights protections and the maintenance of law and order, and overseeing institutions 

to ensure that democratic elections could be conducted effectively. The successful 

administration of these tasks was quintessential to augmenting the legitimacy of the 

UNMIK mission. But this proved particularly challenging because of the 

communication issues faced by the international civilian presence with locals and the 

seriousness and pervasiveness of the corruption and/or ethnic bias that had eaten its 

way through the government and judiciary.  

 

As has been noted, the occupation of Iraq was a defining point not only in world 

affairs, but in the the law governing occupation as well. According to Charlesworth 

(2007, p 236), it was not until the occupation of Iraq that the IHL lens was applied to 

modern state-building enterprises because in the past, most situations could either 

infer “a form of consent to state-building” by the receiving State, or were legally 

sanctioned via the Security Council, as in Kosovo and East Timor. The situation in 

Iraq was a maelstrom inside a teacup, and presented the UNSC with a fait accompli. 

Whilst most members of the Council believed that occupation was illegal and 

unsupportable, the occupation had already occurred in reality. Some may recall that 

there was considerable pressure on the UN at the time it was faced with this 

dilemma, coming under fire for its inability to restrain the illegal invasion of Iraq. The 

situation had reached a boiling point, and given the fact of occupation, there had 

been a clear and obvious breach of international peace and security. Thus, the 

Security Council had little choice but to support ‘the authority’ (the occupiers). In 
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2004, it adopted Res. 1483, which backed the occupation in ensuring the welfare of 

Iraqis through “the effective administration of territory, including in particular working 

towards the restoration of conditions of security and stability and the creation of 

conditions in which the Iraqi people can freely determine their own political future” 

(UNSC 2003b). 

 

Much has been made in academic circles of the ‘example’ set by the Coalition 

Authorities in Iraq. In particular, it has been argued that this situation clearly 

illustrates the “inexcusable gulf between what international law clearly permits and 

what any successful state-building exercise requires” (McGurk 2004-2005, p 452). 

Independent, external occupations are generally subject to occupation law, which in 

the case of the Coalition in Iraq, was quickly acknowledged, albeit not particularly 

well followed. This of itself was somewhat surprising – typically, States are reluctant 

to subject themselves to the full de jure force of the law of occupation, because they 

believe “whether or not justified, that [their] situation differs significantly from the 

typical case of occupation” (Scheffer 2003, p 843). Thus it should not have been a 

surprise when the occupying powers made explicit their determination to establish a 

democracy in Iraq in knowing contravention of GCIV. Charlesworth (2007, p 241) 

describes the ‘resolution’ of the tensions between occupation law and the Coalition’s 

political agenda as “the Coalition sidestepping international humanitarian law’s 

principles allowing the good to clean up after the bad … [that is], the Coalition harked 

back to a pre-Congress of Vienna tradition of the rights of the conqueror, which 

included the power of complete domination over local populations and the capacity 

to alter governmental structures in a permanent way”. 

 

In these situations, the launching point for most defences of state-building is that the 

existing law is an anachronism. This contention presupposes that occupation law 

does not reflect modern exigencies. Indeed, the law of occupation was originally 

developed for a purpose long since surpassed. That is, once upon a time, territorial 

control was a spoil of war, and the law of occupation distinguished between 

belligerent and benevolent occupation. Thus, as Roberts (2006, p 601) notes, “the 

traditional assumption of the laws of war is that bad … occupants are occupying a 

good country” (or vice versa). Even then, the law made little distinction in the 

obligations imposed upon different occupation situations. Whether peaceful or 

belligerent occupations, the occupiers were not democratically elected, lacked 

sovereign authority, and were restricted from making significant long term changes. 

Even if there were any practical consequences arising from this distinction, these 
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were essentially abandoned when GCIV codified a collective shift in the practice of 

occupation (both belligerent and pacific) that had made the protection of the rights 

and entitlements of the occupied peoples the main purpose of this legal system. In 

art. 47, GC IV reinforces this position, asserting that the specific protections provided 

to the peoples of occupied territories remain in force regardless of any changes 

made through occupations, regardless of their origins – whether imposed or through 

convivial agreement between the authorities of the occupied State and the 

occupiers. What seems to distinguish occupation from state-building, despite sharing 

the same focus on the interests of the occupied populations, is how they interpret 

this obligation, and particularly, how significant a role human rights law (as opposed 

to humanitarian law) has to play.  

 

These arguments are loosely based on the murky grounds that substantive changes 

were required by the application of international human rights law, and that in the 

specific situation, intervention is necessary to manifest self-determination of the 

peoples. There are, of course, legitimate fears that a de rigueur application of IHL 

would present a real obstacle to the efforts of forces genuinely seeking to scour a 

State of the remnants of its previous despotism. Roberts (2006, p 619), for instance, 

suggests this is the case when ‘transformative’ occupations are considered distinct 

from other manifestations of state-building in post-conflict societies. He suggests that 

such forms of state-building are akin to those where the consent of the receiving 

State has been given – and should be regulated in the same way. Accordingly, he 

desires a re-balancing of the strictly conservative tendencies of IHL and civil and 

political human rights norms.  This is not completely unfounded in the law. It should 

be noted that the International Court of Justice had seemingly acknowledged that 

occupying forces were obliged to comply with human rights obligations in its 

Advisory Opinion Concerning the Wall (2004). Whilst the ICJ does not explicitly 

suggest this may permit the alterations of laws or institutions, neither does it 

preclude this possibility. Irrespective of the view one takes on this position, it seems 

clear that any major renovations of the legal or administrative situations of occupied 

States must be brought under close scrutiny. The occupying forces must justify their 

actions, presumably utilising some form of necessity and proportionality standard as 

is typically found in IHL. Benvenisti (2005, p. 31) thus argues that “as long as the 

restructuring of the political process and the market are compatible with the specific 

obligations imposed by the law of occupation (e.g. the protection of private and 

public property), or by human rights law (including the collective right to internal and 
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external self-determination), the demands of the law of occupation would seem to be 

fulfilled”. 

 

4. CONCLUDING COMMENTS 

 

Moving from past to future, we would like to make some broad observations about 

the prospects of state-building operations. The purpose of transformative state-

building is specific – it is about changing existing architecture and not about 

maintaining the (usually dysfunctional) State institutions as they stand presently. 

International actors interfere and assume governance of States because the State 

has failed to some degree, and intervention is needed to rebuild and transform these 

structures to respond to the needs and interests of the people (Chesterman 2007). 

Because of this, it is sometimes impractical to install local people in vital positions in 

new, transitional authorities. Admittedly, how true this is will depend on the degree of 

transformation and intervention that is needed in each circumstance. Indeed, there is 

considerable merit in the position that the legal framework for state-building must 

evolve. There have been many useful offerings on the kinds of new practices that 

must be integrated in such a process. Yet, it is easy to forget the dangers that are 

inherent in such processes. Kennedy asserts, for instance, that preferential 

treatment towards the legitimization of war, which had otherwise lacked a legal 

basis, would threaten the “sense of personal responsibility” that should be inherent in 

making decisions of this kind (Kennedy 2006). Charlesworth (2007, p 243) likewise 

points out that the calls for such changes rest uneasily on the back of the Iraq 

situation, where “humanitarianism has failed so dramatically”. She sagely points out 

that the process of transformational state-building in Iraq could not be in any way 

considered a resounding success. How then can one justify future efforts of this 

kind? 

 

In light of new state-building efforts on the horizon it is now a better time than ever 

before to reflect on the issues that surround state-building, not only as an academic 

matter, but one that has a real and genuine impact on the function of international 

society today.  
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