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ABSTRACT 

On 11 June 2010, on the final day of the Kampala Review Conference, the Assembly 

of States Parties to the Rome Statute adopted Resolution RC/Res.6, defining the 

‗crime of aggression‘ and spelling out the precise scope of jurisdiction of the 

International Criminal Court in respect of this crime. While several procedural hurdles 

still need to be taken for the amendments to enter into force, the decision, adopted 

by consensus, by and large clears the road for the future prosecution of individuals 

for the crime of aggression. In light hereof, the present Article examines the 

strengths and weaknesses of the decision adopted in Kampala. 

A first section examines how, in spite of the Nuremberg precedent, prosecution of 

the ‗crime of aggression‘ has essentially remained a dead letter throughout the 

Charter era. Section 2 takes a closer look at the Kampala consensus, focusing in 

particular on three issues that were the subject of debate: the substantive definition 

of the ‗crime of aggression‘; the relationship between the ICC and the UN Security 

Council, and; the jurisdiction of the Court ratione temporis and ratione loci. The third 

and final Section argues why, despite its imperfections, the Kampala consensus 

constitutes a welcome milestone in the development of international criminal law and 

in the promotion of the international rule of law. 
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INTRODUCTION 

 

On 11 June 2010, the Assembly of States Parties (‗ASP‘) of the International 

Criminal Court (‗ICC‘) wrote history at Kampala, Uganda. On the final day of the 

Review Conference of the ICC Rome Statute, the ASP, acting by consensus, 

adopted a resolution activating the Court‘s dormant jurisdiction over the crime of 

aggression.1 The resolution, even if not perfect, spells out the ‗elements of crime‘ as 

well as the precise scope of jurisdiction of the Court in a way that attempts to 

balance the imperatives of justice with fundamental political sensitivities. 

 

While several procedural hurdles still need to be taken for the amendments to enter 

into force, the decision by and large clears the road for the future prosecution of 

individuals for the crime of aggression. Thus, no less than ninety-nine years after the 

international community attempted to have Kaiser Wilhelm II prosecuted for his role 

in the First World War, the ICC may finally become competent to adjudicate the 

‗supreme international crime‘ as from 2017 onwards (at the earliest). 

 

Below, we first examine how, in spite of the Nuremberg precedent, prosecution of 

the ‗crime of aggression‘ has essentially remained a dead letter throughout the 

Charter era (Section I). Subsequently, we take a closer look at the Decision adopted 

at Kampala, focusing in particular on three main issues that were the subject of 

debate: the substantive definition of the ‗crime of aggression‘; the relationship 

between the ICC and the UN Security Council, and; the jurisdiction of the Court 

ratione temporis and ratione loci (Section II). The third and final Section argues why, 

despite its imperfections, the Kampala consensus constitutes a welcome milestone 

in the development of international criminal law and in the promotion of the 

international rule of law. 

 

1.  FROM VERSAILLES TO ROME: THE ‘SUPREME’ INTERNATIONAL CRIME - BUT ONLY ON 

PAPER? 

 

Few topics speak as much to the imagination of international lawyers and 

international relations theorists as recourse to armed force between States. For 

centuries, renowned scholars have attempted to come to a reasoned approach 

regarding the permissibility of the use of force in international relations. At the same 

time, in a not too distant past, from a legal point of view, it was accepted that States‘ 

‗right‘ to wage war (the so-called compétence de guerre) was an inherent corollary of 

their sovereignty. Indeed, for most of the 19th century, States could resort to war ‗for 

a good reason, a bad reason, or no reason at all.‘2 

 

                                                 
1
 Resolution RC/Res.6, ‗The Crime of Aggression‘, adopted at the 13

th
 plenary meeting of the ICC 

Assembly of States Parties, available at http://www.icc-cpi.int/iccdocs/asp_docs/Resolutions/RC-Res.6-
ENG.pdf. 
2
 H.W. Briggs, The Law of Nations (New York, Appleton-Century Crofts, 1952, 2

nd
 ed.), p. 976. 
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At the end of the 19th century came the first modest attempts to legally restrain the 

recourse to force through procedural means, viz. the adoption of the Hague 

Convention for the Pacific Settlement of International Disputes and the Hague 

Convention respecting the Limitation of the Employment of Force for the Recovery of 

Contract Debts.3 Shortly hereafter, States also sought to curtail the international use 

of force by imposing substantive limitations to the permissibility thereof. Thus, in 

1928 a majority of States agreed to the Pact of Paris, which formally outlawed war 

‗as an instrument of national policy‘.4 

 

As the Ius ad Bellum gradually evolved into a Ius contra Bellum, evidenced by the 

comprehensive prohibition on the use of force laid down in Article 2(4) UN Charter, 

efforts have also increased to address infringements before a court of law, both in 

terms of State responsibility and in terms of individual criminal responsibility. In 

relation to the former aspect, there now exists a limited, yet not insignificant body of 

international case-law. By contrast and notwithstanding the (controversial) 

precedents of the Nuremberg and Tokyo International Military Tribunals, the ‗crime of 

aggression‘ has so far remained a paper tiger. 

 

1.1. STATE RESPONSIBILITY FOR BREACHES OF THE IUS AD BELLUM 

 

As far as State responsibility is concerned, the International Court of Justice has 

pronounced itself on the legality of the use of force and the principle of non-

intervention as far back as 1949, when it rendered its judgment in the Corfu Channel 

case.5 At the same time, it was not until the mid-1980s that the Court first explicitly 

found a State responsible for breaching the prohibition on the use of force in its 

famous Nicaragua judgment.6 In casu, the United States went to great lengths to 

demonstrate that the Court was unfit to assess the legality of the US intervention in 

Nicaragua. In the view of the United States, the case involved an inherently political 

problem that was not appropriate for judicial solution. According to the State 

Department: ―The [ICJ] was never intended to resolve issues of collective security 

and self-defence and is patently unsuited for such a role‖.7 In short, the matter was 

essentially one for the UN Security Council and not for the ICJ. 

 

The Court unanimously rejected this position, instead affirming that, in spite of the 

political setting in which the dispute arose, the use of force was a matter subject to 

international law, raising legal questions capable of objective determination by a 

                                                 
3
 Hague Convention (I) for the Pacific Settlement of International Disputes, 29 July 1899, 92 BFSP 970; 

revised 18 October 1907, (1971) UKTS No. 6 (Cmnd. 4575); Hague Convention (II) Respecting the 
Limitations of the Employment of Force for the Recovery of Contract Debts, 18 October 1907, (1910) 
UKTS No. 7 (Cmnd. 5028). 
4
 General Treaty for the Renunciation of War, 27 August 1928, 94 LNTS 57. 

5
 ICJ, Corfu Channel (United Kingdom v. Albania), Judgment of 9 April 1949, I.C.J. Rep. 1949, pp. 4 et 

seq. 
6
 ICJ, Case concerning military and paramilitary activities in and against Nicaragua (Nicaragua v. United 

States of America), Judgment of 27 June 1986, I.C.J. Rep.1986, pp. 14 et seq. 
7
 Statement by the US State Department of 18 January 1985 on the US Withdrawal from the ICJ 

proceedings in Nicaragua, reprinted in Vol. 24 I.L.M. 1985, p. 246. 
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judicial tribunal.8 The Court inter alia recalled that there exists no doctrine of 

separation of powers which prevents the ICJ from hearing a dispute which is also 

before the Security Council, thereby confirming that while the Council may have the 

‗primary‘ responsibility for the maintenance of international peace and security, its 

responsibility is not ‗exclusive‘. 

 

After the Court found Nicaragua‘s claim to be admissible, the United States withdrew 

from the case and revoked its declaration accepting the compulsory jurisdiction of 

the Court. While, initially, this event fuelled concerns that the Court‘s undaunted 

posture in dealing with the use of force was bound to harm the prestige and 

caseload of the Court, it seems the opposite has proved true.9 Criticism of pro-

Western bias on the part of the ICJ has faded and several countries have brought 

cases before the Court which either directly involved the use of force or which dealt 

with boundary disputes in situations of armed conflict. Several recent cases, most 

notably the Oil Platforms case,10 the DRC v. Uganda case,11 and the Advisory 

Opinion on the Palestinian Wall,12 test State conduct against the legal framework on 

inter-State use of force. In a similar vein, in a Partial Award of 2005, the Eritrea-

Ethiopia Claims Commission found Eritrea guilty of violating the Charter prohibition 

on the use of force.1314 

 

In the end, even if the ICJ‘s dicta on the scope of self-defence have been the subject 

of heated debate and even if some have warned that ICJ rulings pertaining to 

ongoing armed conflicts are prone to being disregarded,15 the cases cited 

                                                 
8
 ICJ, Case concerning military and paramilitary activities in and against Nicaragua (Nicaragua v. United 

States of America), Judgment of 26 November 1984 on the jurisdiction of the Court, I.C.J. Rep. 1984, 
pp. 392 et seq., §§ 86-108. See also C. Greenwood, ‗The International Court of Justice and the Use of 
Force‘, in V. Lowe, M. Fitzmaurice & R.Y. Jennings (eds.), Fifty Years of the International Court of 
Justice: Essays in Honour of Sir Robert Jennings (Cambridge, Cambridge University Press, 1996), pp. 
374-377. 
9
 C. Gray, ‗Use and Abuse of the International Court of Justice: Cases Concerning the Use of Force 

after Nicaragua‘, Vol. 14 E.J.I.L. 2003, pp. 885 et seq. 
10

 ICJ, Case concerning oil platforms (Islamic Republic of Iran v. United States of America), Judgment 
of 6 November 2003, I.C.J. Rep, 2003, pp. 161 et seq. 
11

 ICJ, Case concerning armed activities on the territory of the Congo (Democratic Republic of Congo v. 

Uganda), Judgment of 19 December 2005, I.C.J. Rep. 2005, pp. 116 et seq. 
12

 ICJ, Legal consequences of the construction of a wall in the Occupied Palestinian Territory, Advisory 
Opinion of 9 July 2004, I.C.J. Rep. 2004, pp. 163 et seq. 
13

 Ethiopia-Eritrea Claims Commission, Partial Award Jus ad Bellum, Ethiopia Claims 1-8, 19 December 

2005, reprinted in Vol. 45 I.L.M. 2006, pp. 430 et seq.. See, however, for a critique of the Commission‘s 
broad interpretation of its jurisdiction and its very light treatment of controversial issues of the law of 
self-defence, C. Gray, ‗The Ethiopia/Eritrea Claims Commission Oversteps Its Boundaries: a Partial 
Award?‘, Vol. 17 E.J.I.L. 2006, pp. 699-721. 
14

 Issues pertaining to inter-State recourse to force have also occasionally come up in the context of 

other international judicial proceedings. See, for example  International Tribunal for the Law of the Sea, 
The M/V ‘Saiga’ Case (No. 2) (Saint Vincent and the Grenadines v. Guinea), Judgement of 1 July 1999, 
Vol. 38 I.L.M. 1999, pp. 1323-1364 and Guyana v. Suriname, Arbitral Award of 17 September 2007, 
available at http://www.pca-cpa.org/upload/files/Guyana-Suriname%20Award.pdf. 
15

 Cf. Declaration of Judge Oda, added to the Court‘s Order of 1 July 2000 on the indication of 
provisional measures in DRC v. Uganda, Vol. 39 I.L.M. 2000, p. 1113: ―the repeated disregard of the 
judgments or orders of the Court by the parties will inevitably impair the dignity of the Court and raise 
doubts as to the judicial role to be played by the Court in the international community‖. See also 
Greenwood, supra note 8, p. 377; Y. Dinstein, War Aggression and Self-defence (Cambridge, 
Cambridge University Press, 2005, 4

th
 ed.), pp. 320-321 and R.B. Bilder, ‗Judicial Procedures Relating 

to the Use of Force‘, Vol. 31 Virginia J.I.L. 1990-1991, pp. 249-279. 
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demonstrate that in inter-State litigation, claims pertaining to breaches of the Ius ad 

Bellum are inherently justiciable, thus at least partially dispelling the myth that ‗law 

does not deal with questions of ultimate power‘.16 

 

It is somewhat striking then, if not disconcerting, to see that the ICJ ignored the 

DRC‘s explicit request to find Uganda guilty of ‗aggression‘ in DRC v. Uganda, 

instead going only as far as to declare that the ―unlawful military intervention by 

Uganda was of such magnitude and duration that the Court considers it to be a 

grave violation of the prohibition on the use of force‖.17 It may be that several judges 

were of the opinion that the determination of (an act of) aggression was best left to 

the Security Council,18 or that they were somehow fearful of jeopardizing the ongoing 

discussions within the ICC on the Crime of Aggression. Still, the present author finds 

it difficult not to agree with Judges Elaraby and Simma, who deplored that the ICJ 

had refused ‗to call a spade a spade‘.19 

 

1.2. INDIVIDUAL CRIMINAL RESPONSIBILITY FOR AGGRESSION 

 

Of course, holding States responsible for breaches of the prohibition on the use of 

force is one thing. Holding individuals accountable for their part in such acts is quite 

another. In 1946, the Nuremberg International Military Tribunal (‗IMT‘) proclaimed 

that ―[c]rimes against international law are committed by men, not by abstract 

entities, and only by punishing individuals who commit such crimes can the 

provisions of international law be enforced‖.20 Dinstein puts it even more cogently: 

―Only if it dawns on the actual decision-makers that when they carry their country 

along the path of war in contravention of international law they expose themselves to 

individual criminal liability, are they likely to hesitate before taking the fateful step‖.21 

Nonetheless, the growing body of case-law pertaining to State responsibility for 

breaches of the Ius ad Bellum stands in marked contrast to the lack of (modern) 

judicial practice in respect of the ‗crime of aggression.‘ 

 

In spite hereof, the first attempt to have a Head of State prosecuted for initiating an 

armed confrontation between States long predates the ICJ‘s case law on the use of 

force. Already at the end of the First World War, States included the following 

provision in the Treaty of Versailles: 

                                                 
16

 D. Acheson, ‗Remarks‘, Vol. 57 A.S.I.L. Proc. 1963, p. 14. 
17

 ICJ, DRC v. Uganda, supra note 11, § 165. 
18

 Cf. in casu Uganda‘s conduct had not been explicitly qualified as such by the Council. 
19

 ICJ, DRC v. Uganda, supra note 11, Separate Opinion of Judge Elaraby, §§ 9-19 (―Rarely if ever has 

the Court been asked to pronounce upon a situation where such Grave violations of the prohibition of 
the use of force have been committed. This makes it all the more important for the Court (…) to respond 
positively to the (…) allegation that Ugandan armed activities (…) amount to aggression.‖) and Separate 
Opinion of Judge Simma, §§ 2-3 (―So, why not call a spade a spade? If there ever was a military activity 
before the Court that deserves to be qualified as an act of aggression, it is the Ugandan invasion of the 
DRC. Compared to its scale and impact, the military adventures the Court had to deal with in earlier 
cases (…) border on the insignificant.‖). 
20

 Nuremberg International Military Tribunal (Nuremberg Trial), Judgment (1946), Vol. 1 IMT, p. 223. 
21

 Dinstein, supra note 15, p. 117. 
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The Allied and Associated Powers publicly arraign William II of Hohenzollern, 

formerly German Emperor, for a supreme offence against international morality 

and the sanctity of treaties. A special tribunal will be constituted to try the 

accused, thereby assuring him the guarantees essential to the right of defence. 

(…)22 

 

Admittedly, this provision was framed more in moral than in legal terms (which is 

altogether unsurprising considering that the Versailles Treaty preceded the 

proscription of war in the Pact of Paris). In any event, the ambition to prosecute did 

not materialize, as the country where Kaiser Wilhelm had sought refuge (currently 

the host country of the ICC) refused his extradition at the time. 

 

After the Second World War, a more equivocal (and more successful) attempt was 

undertaken to hold individual decision-makers accountable for ‗waging a war of 

aggression‘, as the Charters of the International Military Tribunals in Nuremberg and 

Tokyo as well as Control Council Law No. 10 (which established the legal basis for 

the Subsequent Proceedings at Nuremberg) provided for jurisdiction amongst others 

over ‗crimes against the peace.‘23 The latter crime was defined as the ―planning, 

preparation, initiation or waging of a war of aggression, or a war in violation of 

international treaties, agreements or assurances, or participation in a common plan 

or conspiracy for the accomplishment of the foregoing‖.24 In all, several dozens of 

high-level individuals were indicted for crimes against the peace and related 

conspiracy charges.25 

 

Although the precedent set by the Nuremberg Tribunal has been heralded by many 

as a triumph of the rule of law, the post-World War II prosecution for ‗crimes against 

the peace‘ was harshly criticized by several others as a blatant infringement of the 

nullum crimen sine lege principle.26 Indeed, while certain instruments drafted prior to 

the outbreak of the Second World War stigmatized aggressive war as a crime, none 

of these documents had attained a legally binding status. By contrast, the (legally 

binding) Pact of Paris of 1928 had outlawed war in general terms, but did not 

criminalize any of the acts concerned. In spite hereof, the Nuremberg Tribunal held 

                                                 
22

 The Versailles Treaty, 28 June 1919, 225 CTS 188, Article 227. 
23

 Charter of the International Military Tribunal, Annexed to the London Agreement for the 

Establishment of an International Military Tribunal, (1945) 9 Int. Leg. 632; Control Council Law No. 10, 
(1945) 1 NMT xvi, xvii; Charter of the International Military Tribunal for the Far East, (1946) 14 DSB 
361. See Dinstein, supra note 15, pp. 118-119. 
24

 Article 6(a) of the Charter of the Nuremberg IMT. Similar wording was used in Article 5(a) of the 

Charter of the Tokyo IMT (―the planning, preparation, initiation or waging of a declared or undeclared 
war of aggression, or a war in violation of international law, treaties, agreements or assurances, or 
participation in a common plan or conspiracy for the accomplishment of any of the foregoing‖) and in 
Article II(1)(a) of Control Council Law No. 10 (referring to the ―[i]nitiation of invasions of other countries 
and wars of aggression in violation of international laws and treaties, including but not limited to 
planning, preparation, initiation or waging a war of aggression, or a war of violation of international 
treaties, agreements or assurances, or participation in a common plan or conspiracy for the 
accomplishment of any of the foregoing‖). 
25

 See N. Weisbord, ‗Prosecuting Aggression‘, (2008) 49 Harvard I.L.J., pp. 164-166. 
26

 See e.g., D. Kacker, ‗Coming Full Circle: the Rome Statute and the Crime of Aggression‘, Vol. 33 
Suffolk Transnational L. Rev. 2010, pp. 260-261. 
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Article 6(a) of its Charter to be declaratory of existing customary international law.27 

Justice Robert H. Jackson, Chief Prosecutor for the United States at the Nuremberg 

Trials even labeled aggression as the ‘supreme’ international crime, an epitheton 

that has stood the test of time. 

 

If the legal basis of the prosecution for ‗crimes against the peace‘ rested on murky 

grounds at the time, this problem has appropriately been remedied in subsequent 

years. Already in 1946, the UN General Assembly (UNGA) unanimously affirmed the 

‗Principles of International Law recognized by the Nuremberg Tribunal‘.28 Since then, 

numerous documents have (in varying terms) attested to the status of ‗aggression‘ or 

‗war of aggression‘ as a crime under international law (even if none of these 

documents are legally binding as such). Prominent among these are the 

International Law Commission‘s (ILC) Principles of International Law recognized in 

the Charter of the Nuremberg Tribunal and in the Judgment of the Tribunal (1950),29 

the UNGA Friendly Relations Declaration (1970),30 the UNGA Definition of 

Aggression (1974)31 and the ILC Draft Code of Crimes against the Peace and 

Security of Mankind (1954 and 1996).32 

 

At the same time, while the cited instruments have removed legal doubts as to its 

customary status, it cannot be denied that the ‗supreme international crime‘ has thus 

far remained a paper tiger. Ever since the last of the ‗Subsequent Proceedings‘ at 

Nuremberg in 1949, there has not been a single indictment on this basis.33 

Aggression was not included in the list of crimes liable to prosecution in the Charters 

                                                 
27

 Nuremberg International Military Tribunal (Nuremberg Trial), Judgment (1946), 1 IMT 171, 220-223. 

The Tribunal relied in essence on a threefold argument. First, by reference amongst others to the Pact 
of Paris, it stressed that ―[o]ccupying the positions they did in the government of Germany, the 
defendants, or at least some of them must have known of the treaties signed by Germany, outlawing 
recourse to war for the settlement of international disputes; they must have known that they were acting 
in defiance of all international law (…). On this view of the case alone, it would appear that the maxim 
[nullum crimen sine lege] has no application to the present facts‖. Second, the Tribunal drew attention 
by analogy to the fact that many violations of the Hague Convention of 1907 were long enforced as 
crimes before courts of law even though ―the Hague Convention nowhere designates such practices as 
criminal, nor is any sentence prescribed, nor any mention made of a court to try and punish offenders‖. 
Third and last, the Tribunal made reference to a number of international instruments which, even if not 
legally binding as such, did hint at the recognition of ‗wars of aggression‘ as international crimes, such 
as the (unratified) 1924 Protocol for the Pacific Settlement of International Disputes (the Geneva 
Protocol, 1924, 2 Int. Leg. 1378) or a Declaration adopted by the Assembly of the League of Nations on 

24 September 1927. 
28

 GA Res. 95(1) of 11 December 1946. 
29

 ILC, ‗Principles of International Law recognized in the Charter of the Nuremberg Tribunal and in the 
Judgment of the Tribunal‘, (1950) Y.B.I.L.C. Vol. II, § 97, Principle VII. 
30

 GA Res. 2625(XXV), Declaration on Principles of International Law concerning Friendly Relations and 

Co-operation among States in accordance with the Charter of the United Nations, 24 October 1970, first 
principle: ―A war of aggression constitutes a crime against the peace, for which there is responsibility 
under international law‖. 
31

 GA Res. 3314 (XXIX), Definition of Aggression, 14 December 1974, Article 5(2): ―A war of aggression 

is a crime against international peace. Aggression gives rise to international responsibility‖. 
32

 ILC, Draft Code of Offences against the Peace and Security of Mankind, (1954) Y.B.I.L.C. Vol. II, 
Article 2; ILC, Draft Code of Crimes against the Peace and Security of Mankind, Y.B.I.L.C. 1996 Vol. II, 

Article 16. 
33

 See e.g., D. Zolo, ‗Who Is Afraid of Punishing Aggressors?: on the Double-track Approach to 
International Criminal Justice‘, Vol. 5 J.I.C.J. 2007, pp. 799-807. 
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of the International Criminal Tribunals for the former Yugoslavia and for Rwanda,34 

(which, admittedly, dealt first and foremost with intra-State violence), or any of the 

UN-backed ‗Special Courts‘ established in recent years, such as the Special Court 

for Sierra Leone or the Special Tribunal for Cambodia.35 It was included in the Rome 

Statute (‗ICC Statute‘) upon its adoption in 1998 (Article 5 ICC Statute) as one of the 

crimes within the jurisdiction of the ICC. However, due to persistent disagreement 

during the negotiations, the actual exercise of that jurisdiction was made contingent 

upon an amendment, at a later stage, defining the elements of crime and setting out 

the exact conditions under which the Court would exercise jurisdiction with respect to 

this crime. Thus, upon receipt of some 240 communications concerning the US-led 

intervention in Iraq in 2003, numerous of which contested the legality of that 

operation, the Chief Prosecutor could only conclude that: ―I do not have the mandate 

to address the arguments on the legality of the use of force or the crime of 

aggression.‖36 

 

Even if a number of States have enacted the crime of aggression as a domestic 

offence,37 national case-law does not remedy the lack of post-Second World War 

judicial practice. In Germany, the Federal Public Prosecutor rejected requests to 

start criminal prosecutions against members of the government in relation to the 

German participation in Operation Allied Force, as well as for granting the US and its 

allies in the 2003 Iraq war overflight rights and allowing them to transport troops and 

supplies through Germany.38 Similarly, requests to institute criminal proceedings 

against government members for involvement in the Iraq war were declared 

inadmissible in Spain and Belgium.39 In the UK, Attorney-General Lord Goldsmith 

warned on the eve of the intervention in Iraq (2003) that ―aggression is a crime under 

customary international law which automatically forms part of domestic law. It might 

therefore be argued that international aggression is a crime recognized by the 

common law which can be prosecuted in the U.K. courts‖.40 Yet, when a number of 

UK nationals relied on Section 3 of the 1967 Criminal Law Act (viz. the so-called 

‗Nuremberg defence‘) to justify acts of civil disobedience, such as the damaging of 

refueling trucks and munitions trailers at a military base, as necessary and 

                                                 
34

 Their Statutes are annex to respectively SC Res. 827 (1993) of 25 May 1993 and SC Res. 955 (1994) 

of 8 November 1994).  
35

 See the Statute of the Special Court for Sierra Leone (text available at http://www.sc-

sl.org/LinkClick.aspx?fileticket=uClnd1MJeEw%3d&tabid=70) and the Law on the Establishment of the 
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes committed during the 
period of Democratic Kampuchea, as amended on 27 October 2004 (text available at 
http://www.eccc.gov.kh/english/cabinet/law/4/KR_Law_as_amended_27_Oct_2004_Eng.pdf).  
36

 ICC, Office of the Prosecutor, ‗OTP response to communications received concerning Iraq‘, 9 

February 2006, available at http://www.icc-cpi.int/Menus/ICC/Structure+of+the+Court/Office+of+the+ 
Prosecutor/Comm+and+Ref/Iraq/. 
37

 Cf. C. Villarino Villa, ‗The Crime of Aggression before the House of Lords‘, Vol. 4 J.I.C.J. 2006, p. 

876, note 51. 
38

 The Federal Prosecutor rejected these requests on the basis of a strict interpretation of the domestic 

crime of ‗preparing a war of aggression‘ under Article 80 of the German Criminal Code. See C. Kreß, 
‗The German Chief Federal Prosecutor‘s Decision Not to Investigate the Alleged Crime of Preparing 
Aggression against Iraq‘, (2004) 2 J.I.C.J., pp. 231-244. 
39

 See M. Bothe and A. Fischer-Lescano, ‗The Dimensions of Domestic Constitutional and Statutory 
Limits on the Use of Military Force‘, in M. Bothe, M.E. O‘Connell & N. Ronzitti (eds.), Redefining 
Sovereignty: the Use of Force after the Cold War (Ardsley, Transnational Publishers, 2005), p. 206. 
40

 Note from Lord Goldsmith, Attorney-General, to UK Prime Minister Tony Blair, 7 March 2003, 

available at http://www.comw.org/warreport/fulltext/0303goldsmith1441.pdf, § 34. 
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proportionate actions to prevent the crime of aggression, the UK Courts closed ranks 

and refrained from pronouncing on the legality of the Iraq intervention. At first 

instance, the Crown Court held that the deployment of the armed services in an 

armed conflict involved the exercise of the prerogative power of the crown and 

consequently fell beyond the review of the courts.41 The Court of Appeal also 

dismissed the appellants‘ claims, albeit on different grounds. It found that the 

‗Nuremberg defence‘ was only applicable to the prevention of domestic crimes and 

not to international crimes as such.42 Referring to the ongoing difficulties in the 

negotiations on the jurisdiction of the ICC for crimes of aggression, it found it difficult 

to see ―how it can be said that there is (…) a firmly established rule of international 

law which establishes a crime of aggression which can be translated into domestic 

law as a crime in domestic law, where there is no consensus as to an essential 

element of the crime‖.43 This reasoning, which strikingly disregards the recognition of 

aggression as crime under customary international law,44 was rectified by the House 

of Lords, which, in turn, acknowledged ―that the core elements of the crime of 

aggression have been understood, at least since 1945, with sufficient clarity to 

permit the lawful trial (…) of those accused of this most serious crime‖.45 The House 

of Lords added that it was ―unhistorical to suppose that the elements of the crime 

were clear in 1945 but have since become in any way obscure‖. It nonetheless 

decided that international crimes are not automatically assimilated into English law, 

but require statutory enactment by Parliament (thus again dismissing the appellant‘s 

plea).46 

 

In Iraq itself, Saddam Hussein was handed over to the Iraqi authorities for trial by 

their domestic courts upon capture by US troops in December 2003. In light of the 

contested legal basis of the US-led intervention, the drafters of the Statute of the 

‗Iraqi Special Tribunal‘ carefully avoided any reference to ‗aggression‘, instead 

including among the bases for jurisdiction ‗the threat of war or the use of the armed 

forces of Iraq against an Arab country, in accordance with Article 1 of [Iraqi] Law 

Number 7 of 1958, as amended‘ (Article 14(c) of the Statute).47 Eventually, however, 

Saddam Hussein was hanged before a case under Article 14(c) got underway.48 

 

The lack of national case-law pertaining to the crime of aggression is inevitably 

linked to the general reluctance of national courts to confront the executive branch 

                                                 
41

 Bristol Crown Court, Grigson J. Ruling of 12 May 2004, § 6, cited in UK House of Lords, R. v. Jones, 
Judgment of 29 March 2006, (2006) UKHL 16, § 4 (Opinion of Lord Bingham). 
42

 UK Court of Appeal, Jones, Milling, Olditch, Pritchard & Richards v. Gloucester Crown Prosecution 

Service, (2004) EWCA 1981, §§ 17 et seq. 
43

 Id., §§ 42-43. 
44

 See R. Cryer, ‗Aggression at the Court of Appeal‘, Vol. 10 J.C.S.L 2005, pp. 227-230. 
45

 UK House of Lords, R. v. Jones, Judgment of 29 March 2006, (2006) UKHL 16, § 19. 
46

 Id., §§ 23 et seq.; Opinion of Lord Hoffmann, §§ 57 et seq. 
47

 Statute of the Iraqi Special Tribunal, 10 December 2003, text available at http://www.hrcr.org/ 

hottopics/statute/. 
48

 While prosecutors indicted Saddam Hussein for the 1990 invasion of Kuwait, the trial focused 

primarily on the Al-Dujail campaign during which 148 Shiites were massacred. See Weisbord, supra 
note 25, p. 172. See I. Baudisch, ‗Germany v. N. Decision No. 2 WD 12. 04‘, Vol. 100 A.J.I.L. 2006, pp. 
911-917. 
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over the substantive or procedural restraints on the use of force.49 Thus, one of the 

compelling reasons why the UK House of Lords insisted on the need for statutory 

enactment of the crime of aggression, was, as Lord Bingham of Cornhill conceded, 

the fear of drawing the courts ―into an arena which, in the past, they have entered, if 

at all, with reluctance and the utmost circumspection‖.50 The opinion of Lord 

Bingham‘s honorable colleague, Lord Hoffmann, leaves even less to the imagination: 

―the making of war and peace and the disposition of the armed forces has always 

been regarded as a discretionary power of the Crown into the exercise of which the 

Courts will not enquire‖.51 The same aversion is echoed in a recent ruling of a US 

Court of Appeals, dealing with a claim for compensation for the destruction caused 

by a US air raid in 1998 against the El-Shifa pharmaceutical plant in Sudan: ―it [is] 

not for the Federal Courts to review the President‘s battlefield decisions (…) Courts 

are not a forum for second-guessing the merits of foreign policy and national security 

decisions textually committed to political branches‖.52 

 

Statements such as these leave little doubt that the prosecution of ‗aggressors‘ will 

remain a chimera unless the jurisdiction of the permanent International Criminal 

Court is finally ‗activated‘. Against this background, the question arises to what 

extent the Kampala consensus has woken the ‗crime of aggression‘ from 

hibernation. 

 

2.  FROM ROME TO KAMPALA: A ‘LATENT’ CRIME NO MORE? 

 

2.1. INTRODUCTION 

 

As mentioned above, the ‗crime of aggression‘ was heavily debated in the course of 

the negotiations of the ICC Statute. Several issues gave rise to insurmountable 

divergences of opinion, in particular the relationship between the UN Security 

Council and the Criminal Court, as well as the scope of the crime as such. At the 

same time, it was agreed that listing the international crimes for which the Court 

would have jurisdiction, while not including any reference to aggression whatsoever, 

would have a retrogressive effect, devaluing the precedent set at Nuremberg, and 

nullifying its recognition as the supreme international crime. 

 

Eventually, States came up with a creative last-minute compromise. On the one 

hand, ‗the crime of aggression‘ was explicitly included in the list of ‗crimes within the 

jurisdiction of the Court‘ of Article 5(1) ICC Statute. On the other hand, Article 5(2) 

made clear that the actual exercise of jurisdiction over the crime was put on ice 

pending the adoption of a provision ―in accordance with articles 121 and 123 defining 

                                                 
49

 For a remarkable exception, see Bundesverwaltungsgericht, Judgement of 21 June 2005, BVerwG, 2 

WD 12.04. See I. Baudisch, ‗Germany v. N. Decision No. 2 WD 12. 04‘, Vol. 100 A.J.I.L. 2006, pp. 911-
917. 
50

 UK House of Lords, R. v. Jones, Judgment of 29 March 2006, (2006) UKHL 16, § 30. 
51

 Id., Opinion of Lord Hoffmann, § 65. Contrary to Lord Bingham, Lord Hoffman concluded that ―to say 

that these matters are not justiciable may be simply another way of putting the same point‖ (§ 67). 
52

 US Court of Appeals, District of Columbia Circuit, El-Shifa Pharmaceutical Industries Co. v. U.S., 27 

March 2009, 559 F.3d 578. 
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the crime and setting out the conditions under which the Court shall exercise 

jurisdiction with respect to this crime‖. Such a provision was to be ―consistent with 

the relevant provisions of the Charter of the United Nations‖. 

 

In order to pave the road for an activation of the embryonic jurisdiction for 

aggression, Annex F to the Final Act of the Rome Conference tasked the 

‗Preparatory Commission for the Establishment of an International Criminal Court‘ 

amongst others with preparing ―proposals for a provision on aggression, including 

the definition and Elements of Crimes of aggression and the conditions under which 

the International Criminal Court shall exercise its jurisdiction with regard to this 

crime‖.53 After the entry into force of the ICC Statute, the work of the Preparatory 

Commission was taken over by a ‗Special Working Group on the Crime of 

Aggression‘ (‗SWGCA‘), which met on a regular basis between 2002 and 2009. On 

13 February 2009, the SWGCA submitted its final report to the ICC Assembly of 

States Parties, together with an Annex, listing draft amendments to the ICC 

Statute.54 In addition, in May 2009, the Chairman of the SWGCA circulated two ‗non-

papers‘, one dealing with the Elements of Crimes,55 the other with the conditions for 

the exercise of jurisdiction of the Court.56 Together, these documents served as the 

basis for the negotiations at the First ICC Review Conference, convened in 

accordance with Article 123(1) ICC Statute, and held from 31 May until 11 June 2010 

in Kampala, Uganda. 

 

Eventually, after two weeks of intense debate and years of preparatory work, on 11 

June 2010 (or, in reality, on 12 June, since the meeting continued past midnight), the 

ASP adopted by consensus Resolution RC/Res.6, entitled ‗The Crime of 

Aggression‘. 

 

In the operative part of Resolution RC/Res.6, the ASP ‗decides to adopt‘ the three 

Annexes to the Resolution. Annex I contains the actual amendments to the Rome 

Statute, most notably the inclusion of Article 8bis, defining the scope of the ‗crime of 

aggression‘, and, Articles 15bis and 15ter, which govern the exercise of jurisdiction, 

as well as some minor modifications, such as, for instance, the deletion of Article 

5(2) ICC Statute – which shelved the exercise of the Court‘s jurisdiction over the 

crime of aggression. Annex II lists the amendments to the elements of crimes. Annex 

III contains a series of ‗Understandings‘ regarding the amendments. These 

‗Understandings‘, which relate amongst others to the (absence of) impact on 

domestic jurisdiction over the crime of aggression,57 were adopted first and foremost 
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 Report of the Special Working Group on the Crime of Aggression, Annex II, 13 February 2009, Doc. 

ICC-ASP/7/20/Add.1. 
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 Non-paper by the Chairman on the Elements of Crimes, 28 May 2009, available at http://www.icc-
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.pdf. 
57
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to appease certain concerns on the part of the United States. Apart from the 

‗decision to adopt‘ the three Annexes, the ASP ―further decides to review the 

amendments on the crime of aggression seven years after the beginning of the 

Court‘s exercise of jurisdiction.‖ This provision must be read in conjunction with 

Paragraph 3 of the new Articles 15bis and 15ter, which, somewhat peculiarly, 

provide that the Court shall exercise its jurisdiction over the crime of aggression 

―subject to a decision to be taken after 1 January 2017 by the same majority of 

States Parties as is required for the adoption of an amendment to the Statute‖. 

Finally, the Resolution calls upon all States Parties to ratify or accept the 

amendments to the ICC Statute. 

 

2.2. ARTICLE 8BIS AND THE ELEMENTS OF CRIME 

 

2.2.1. General 

 

As far as the actual definition of the ‗crime of aggression‘ is concerned, the new 

Article 8bis(1) states that: 

For the purpose of this Statute, ‗crime of aggression‘ means the planning, 

preparation, initiation or execution, by a person in a position effectively to 

exercise control over or to direct the political or military action of a State, of an 

act of aggression which, by its character, gravity and scale, constitutes a 

manifest violation of the Charter of the United Nations. 

 

The essence of this provision is threefold. First, it confirms that aggression is a 

‗leadership crime‘, which can only be committed by those ―in a position effectively to 

exercise control over or to direct the political or military action of a State‖. Acts 

committed by people acting in a private capacity or by low-level political or military 

officials of a State are normally excluded. Second, it confirms that the individual 

responsibility for the crime of aggression presupposes an ‗act of aggression‘ on part 

of the State concerned. Third, the final part of the sentence adds an extra threshold, 

by requiring that the ‗act of aggression‘ should also, ―by its character, gravity and 

scale, [constitute] a manifest violation of the [UN] Charter‖. 

 

                                                                                                                                           
amendments shall, in accordance with Article 10 of the Rome Statute, not be interpreted as limiting or 
prejudicing in any way existing or developing rules of international law for purposes other than this 
Statute.‖ Understanding 5 adds that ―the amendments shall not be interpreted as creating the right or 
obligation to exercise domestic jurisdiction with respect to an act of aggression committed by another 
State.‖ Proposals for the inclusion of these Understandings were submitted in the second week of the 
Review Conference as the United States warned against the risk of unjustified prosecution of nationals 
of a country in other countries that incorporate  the definition into their domestic law: ―Too little attention 
has yet been paid to the question of how, if at all, the principle of complementarity would apply to the 
crime of aggression. The definition does little to limit the risk that State Parties will incorporate a 
definition—particularly one we believe is flawed—into their domestic law, encouraging the possibility 
that under expansive principles of jurisdiction, government officials will be prosecuted for alleged 
aggression in the courts of another state. Even if states incorporate an acceptable definition into their 
domestic law, it is not clear whether or when it is appropriate for one state to bring its neighbor‘s leaders 
before its domestic courts for the crime of aggression. Such domestic prosecutions would not be subject 
to any of the filters under consideration here, and would ask the domestic courts of one country to sit in 
judgment upon the state acts of other countries in a manner highly unlikely to promote peace and 
security.‖ US Statement at the Review Conference, 4 June 2010, available at http://www.state.gov/ 
s/l/releases/remarks/142665.htm. 
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Seeing as there can be no individual criminal responsibility for the ‗crime of 

aggression‘ absent State responsibility for an ‗act of aggression,‘ Article 8bis(2) 

explains what should be understood under the latter notion. The first phrase copies 

the wording of Article 1(1) of the UNGA‘s Definition of Aggression (which itself 

mirrors the text of Article 2(4) of the UN Charter) and refers to ‗the use of armed 

force by a State against the sovereignty, territorial integrity or political independence 

of another State, or in any other manner inconsistent with the [UN] Charter.‘ The 

second phrase copies the list of scenarios laid down in Articles 3(a)-(g) of the 

Definition of Aggression, such as, for example, ‗the blockade of the ports or coasts of 

a State by the armed forces of another State‘ (Article 8bis(2)(c)) or ‗an attack by the 

armed forces of a State on the land, sea or air forces, or marine and air fleets of 

another State‘ (Article 8bis(2)(d)). ‗Any of [these] acts, regardless of a declaration of 

war, shall, in accordance with [the Definition of Aggression], qualify as an act of 

aggression.‘ 

 

The preparatory work on Article 8bis, as well as on the ‗Elements of Crime‘ 

accompanying it, was concluded well before the opening day of the ICC Review 

Conference. Indeed, Article 8bis and the ‗Elements of Crime‘ were adopted in 

unmodified form on the basis of the proposals put forward by the SWGCA in 2009. 

No State wished to reopen Pandora‘s box by insisting on a clearer and/or more 

exhaustive definition of the ‗crime of aggression‘ than the one arrived at within the 

SWGCA.58 The United States did express criticism in relation to certain aspects of 

the Definition. However, having itself refused to participate in the previous 

negotiations – unlike Russia or China –,59 the US was hardly in a position to plead for 

the re-writing of both texts. Eventually, in order to at least partially meet its concerns, 

two ‗Understandings‘ were included in Annex III pertaining to the determination of 

‗acts of aggression‘ (Understandings 6 and 7). 

 

2.2.2. Aggression as a Leadership Crime 

 

Of the three underlying features of Article 8bis, the first one, viz. the idea that the 

‗crime of aggression‘ should be limited to political and military leaders, is hardly 

novel: even if the wording of the precise threshold has been subject to debate – with 

some States emphasizing the capacity to ‗shape and influence‘ military action60 – the 

idea that aggression should be construed as a leadership crime has long gained 

wide acceptance. The Elements of Crime do not offer concrete indications as to what 

persons may be in a position ‗effectively to exercise control over or to direct the 

political or military action of a State‘. Instead, they merely assert, somewhat 

redundantly, that ‗more than one person‘ may meet this test.61 Some see the lack of 
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concrete criteria as ‗yet another‘ sign that the definition is ‗maddeningly vague‘.62 

However, Glennon‘s implicit warning that it might be interpreted to extend to 

‗numerous high-level diplomats, lawyers, intelligence analysts and (…) legislators‘63 

is hardly convincing. Legal advisors at the national level may be flattered when 

reading this, yet, upon inquiry, most would in all likelihood deny being in a position to 

‗effectively control or direct‘ the State‘s military action. On the one hand, the general 

threshold affirms that the range of potential defendants is broader than merely heads 

of State and heads of government, and extends to an inner circle steering the 

politico-military conduct of the State (by analogy with the prosecution of high-level 

officials by the International Military Tribunal at Nuremberg).64 On the other hand, it is 

clear, for example, that a pilot carrying out an unlawful air raid cannot directly be 

prosecuted under Article 8bis. 

 

2.2.3.  The Need for an ‗Act of Aggression‘ and the Link with the UNGA Definition of 

Aggression 

 

The two other characteristics of Article 8bis proved much harder to tackle. Indeed, 

for much of the preparatory process, States disagreed as to whether prosecution for 

crimes of aggression should be possible vis-à-vis a wide array of infringements of 

the comprehensive prohibition on the use of armed force of Article 2(4) UN Charter, 

or, whether it should be restricted to the ‗noyau dur‘ of the most manifest violations of 

the Ius ad Bellum. A number of States preferred confining jurisdiction to cases 

involving ‗the planning, preparing, initiating or waging of a war of aggression‘. This 

approach would be consistent with the definitions used in the Charters of the 

International Military Tribunals65 in Nuremberg and Tokyo and in a number of UNGA 

resolutions,66 and was said to steer the ICC away from jurisdictional overreach. 

Prominent among the proponents of a more restrictive interpretation was Germany, 

which proposed to limit prosecution to acts having ‗as object or effect the military 

occupation or annexation of the territory of another State.‘67 

 

Eventually, the solution worked out under the auspices of the SWGCA was to link 

the crime of aggression to the occurrence of an ‗act of aggression‘, as that concept is 

understood in the UNGA‘s Definition of Aggression, while additionally requiring, as 

an extra safeguard, that this act of aggression would simultaneously constitute ‗by its 
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character, gravity and scale, a manifest violation of the Charter of the United 

Nations.‘ 

 

The reference to the UNGA Definition of Aggression is,68 in a number of respects 

(even leaving aside the irony that it refers to the criminalization of ‗wars of 

aggression‘), an awkward choice.69 First, it must be recalled that the list of acts 

included in Article 3 of the Definition of Aggression was not intended to be 

exhaustive. Article 4 of the Definition of Aggression indeed provides that ―the 

Security Council may determine that other acts constitute aggression under the 

provisions of the [UN] Charter‖. As for Article 8bis(2) of the ICC Statute, however, it 

is left open whether there may be other ‗acts of aggression‘, apart from those copied 

from the Definition of Aggression, that can trigger criminal prosecution by the ICC.70 

Second, as the negotiations within the UN General Assembly‘s Fourth Special 

Committee on the Question of Defining Aggression (1968-1974) reveal, it may be 

doubted whether the (final) intent of the drafters was to spell out a legal definition 

that could be used for establishing State responsibility for aggression. A fortiori, it 

was most certainly not drafted for criminal law purposes. Initially, a majority of States 

(mostly developing States) effectively saw the project as a tool to define the scope 

for lawful use of force.71 As negotiations went on, however, in return for securing the 

support of the ‗Six Powers‘ (US , Australia, Canada, Italy, Japan, the UK) and other 

western States in respect of the provisions pertaining to indirect aggression (Article 

3(g)) and self-determination (Article 7), the Soviet bloc and the ‗Thirteen Powers‘ 

accepted that the Definition would primarily serve as a (non-binding) tool for the UN 

Security Council to determine its ‗Chapter VII‘ jurisdiction under Article 39 of the UN 

Charter.72 In spite of the proviso that the new Article 8bis is only valid ―for the 

purpose of [the ICC Statute]‖, the reference to the Definition of Aggression inevitably 

strengthens the authority of that instrument.73 Whether that is a desirable 

development is open for discussion. It may be doubted, for example, whether Article 

3(g) of the Definition of Aggression still reflects customary international law 
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pertaining to self-defence against non-State actors, as the ICJ seems to suggest.74 

Finally, Article 8bis, the Elements of Crime and Understandings 6-7 further add to 

the terminological confusion as to the difference between the ‗use of force‘ in the 

sense of Article 2(4) of the UN Charter and actual ‗acts of aggression‘. On the one 

hand, Understanding 6 emphasizes that ―aggression is the most serious and 

dangerous form of the illegal use of force‖ (emphasis added). At the same time, 

Article 8bis and the Elements of Crime suggest that the two concepts are identical by 

defining ‗acts of aggression‘ along the lines of Article 2(4) UN Charter and by 

implicitly recognizing that not every ‗act of aggression‘ will constitute ‗a manifest 

violation‘ of the UN Charter.75 

 

The present author does not believe that the SWGCA should (or could) have 

developed a separate list of ‗acts of aggression‘ (see also infra), independent from 

the list of Article 3 of the Definition of Aggression, or that the SWGCA somehow 

could have remedied the fallacies underlying that document. However, one may 

wonder whether it would not have been preferable altogether to drop the explicit 

reference to the Definition of Aggression as well as the list of acts of aggression, or 

to include this in the Understandings instead (thus allowing for the interpretation of 

‗act of aggression‘ to be adapted in line with developments in customary practice and 

with the case law of the ICJ, and/or allowing for modification without the need to 

actually amend the ICC Statute). 

 

2.2.4. Compatibility with the Principle of Legality? 

 

More fundamentally, leaving aside the reference to the Definition of Aggression, 

some have criticized the definition of the crime of aggression for violating the 

‗principle of legality‘ in criminal law, in particular the ‗principle of specificity‘ (i.e., a 

sub-component of the principle of legality). According to the principle of specificity, 

criminal rules must be as detailed as possible, so as to clearly indicate to their 

addressees the conduct prohibited, namely, both the objective elements of the crime 

and the requisite mens rea.76 ―It is aimed at ensuring that all those who may fall 

under the prohibitions of the law know in advance which specific behaviour is 

allowed or proscribed.‖77 
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Some have openly questioned whether the ‗crime of aggression‘ meets the 

aforementioned standard.78 Thus, US Ambassador for War Crimes Stephen Rapp 

warned at Kampala that ―individuals must know whether conduct crosses the line 

into that which is forbidden before they act and not learn the answer in the crucible of 

trial‖.79  

 

In concrete terms, the criticism relating to the alleged lack of specificity of the crime 

of aggression appears to be inspired mainly by the vagueness of the term ‗manifest‘ 

in Article 8bis. According to Article 8bis(1), the ‗manifestness‘ must be assessed by 

reference to the ‗character‘, ‗gravity‘ and ‗scale‘ of the act of aggression. 

Understanding 7 adds that each of the three components ―must be sufficient to justify 

a ‗manifest‘ determination. No one component can be significant enough to satisfy 

the manifest standard by itself‖. If the criteria of ‗gravity‘ and ‗scale‘ seem relatively 

comprehensible and are commonly understood to exclude small-scale border 

transgressions and the like – or in the jargon of the ICJ: ‗mere frontier incidents‘80 –, 

it is especially the remaining (qualitative) criterion, viz. the ‗character‘ of the 

aggression, that has attracted criticism.81 Indeed, although the Elements of Crime 

assure that ―[t]he term ‗manifest‘ is an objective qualification‖,82 Understanding 6 

insists that ‗all the circumstances of each particular case‘ must be considered, 

‗including the gravity of the acts concerned and their consequences.‘ Insofar as the 

latter phrase accentuates that military operations leading to the annexation of land 

and/or the installment of a puppet regime should a fortiori qualify as ‗acts of 

aggression‘, few will object. By contrast, it is less obvious that it should be read as an 

indication that (unauthorized) military interventions intended to bring an end to grave 

human rights violations in the target country or to oust brutal dictators and have them 

replaced by (more) democratic governments, are necessarily immune from 

prosecution under Article 8bis. In addition, the fact that it remains uncertain whether 

the list of ‗acts of aggression‘ in Article 8bis(2) should be regarded as exhaustive or 

not (cf. supra), is seen as another indication that the provision is incompatible with 

the principle of legality. The underlying rationale is that the combination of a generic 

chapeau (Article 8bis(1)) with an illustrative list of acts that fall within the material 

scope of the crime is insufficient to comply with the principle of specificity.83 

 

On the other hand, several counter-arguments can be invoked to rebut the 

aforementioned criticism. Indeed, having regard to a multitude of international 

instruments (such as the UNGA Friendly Relations Declaration or the cited Definition 

of Aggression), the recognition of aggression as a crime under customary 

international law can no longer be doubted. (It is somewhat odd in this respect that 
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the US position on the alleged abuse of the principle of legality does not stop it from 

simultaneously taking pride in being ―the only country that has successfully 

prosecuted the crime of aggression‖, even though the customary status of the crime 

was justly questioned at the time of the Nuremberg proceedings…).84 As the UK 

House of Lords confirmed in 2006, ―the core elements of the crime of aggression 

have been understood, at least since 1945, with sufficient clarity to permit the lawful 

trial (…) of those accused of this most serious crime‖.85 

 

Furthermore, the alleged ‗indeterminacy‘ of the crime of aggression is arguably not 

that different from other aspects of international criminal law. Thus, many valid 

criminal statutes contain vague phrases, such as ‗fair trial‘, ‗due process, and similar 

clauses that require judicial interpretation.86 The same is true for several of the 

crimes listed in international criminal law statutes. Article 8(2)(b)(xxi) ICC Statute, for 

example, extends the jurisdiction of the ICC to ‗outrages against personal dignity‘. 

And Article 7 ICC Statute, which deals with crimes against humanity, contains an 

illustrative list of acts as well as a reference to ―[o]ther inhumane acts of a similar 

character intentionally causing great suffering, or serious injury to body or to mental 

or physical health‖. In similar vein, crimes such as ‗rape‘, ‗torture‘, ‗persecution‘, 

‗enslavement‘, etc., all require judicial interpretation in a given context. 87   

 

2.2.5. The Right Choice? 

 

On balance, the argument that the crime of aggression has not been adequately 

defined and that Article 8bis infringes the principle of legality appears unpersuasive. 

On a related note, however, this does not exclude the risk that the Prosecutor and/or 

the Court will in concrete cases be forced to take position on controversial aspects of 

the Ius ad Bellum. Indeed, for those who have not been living on Mars for the past 

twelve years it is common knowledge that the legality of various types of inter-State 

use of force is a topic of intense debate. States as well as scholars hold different 

opinions on the compatibility with the UN Charter and with customary international 

law of humanitarian interventions, operations aimed at the rescue of nationals 

abroad, pre-emptive self-defence, self-defence against attacks emanating from non-

State actors, etc. And while some extreme scenarios, such as unilateral ‗pro-

democratic‘ interventions or ‗preventive‘ self-defence against ‗non-imminent‘ threats 

can readily be dismissed on the basis of a manifest lack of support in customary 

practice, in other cases the legal assessment involved is far less obvious. 
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The question therefore arises whether the ICC is the proper forum to tackle these 

Gordian knots. One scholarly blogger worded his reservations as follows: ―I simply 

cannot imagine how could judges of the ICC, usually possessing only basic 

knowledge of public international law, resolve issues such as the legality of 

anticipatory self-defence, protection of nationals, title to territory etc.‖.88 

 

When a concrete ‗hard case‘ presents itself, the ICC can essentially choose between 

two options. On the one hand, it can invoke a variety of grounds to refuse jurisdiction 

ratione materiae and avoid being drawn into the trenches of the Ius ad Bellum. For 

example, in case a State were to engage in an non-consensual ‗non-combatant 

evacuation operation‘, not authorized by the Security Council, it would be possible to 

conclude that such operation does not in any event have the requisite gravity and 

scale to qualify as a ‗manifest‘ violation of the UN Charter, without the ICC having to 

pronounce on the legality of ‗protection of nationals‘. In other cases, the requirement 

that the perpetrator should have been aware of the factual circumstances that 

established that a particular use of armed force was a manifest violation of the UN 

Charter,89 could offer ‗a way out‘ (e.g., if it were unclear who was the first to open 

fire?). Likewise, the reference to the ‗character‘ and ‗consequences‘ of the use of 

force (cf. supra) could in theory be invoked to refrain from prosecution in cases of 

‗genuine‘ humanitarian intervention.90 More generally, even though the Elements of 

Crime state that it is immaterial whether or not the perpetrator has made a legal 

evaluation in respect of the use of force,91 the preparatory works of the Kampala 

decision suggest that the need for a ‗manifest‘ violation of the UN Charter reflects the 

intention to avoid prosecution in respect of interventions the legality of which is 

subject to genuine legal debate.92 

 

On the other hand, the ICC may decide to accept jurisdiction and investigate hard 

cases on their merits. In such situation, the ICC may to some extent build on the 

scenarios copied from the UNGA Definition of Aggression as well as on the case-law 

of the ICJ, but it may indeed go further and explore some of the unsettled boundaries 
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of the international law on the use of force (hopefully on the basis of a thorough 

analysis of customary practice). 

 

Whatever the choice made, both scenarios are likely to present a challenge to the 

legitimacy of the ICC. Still, when considering the alternatives, the ASP has probably 

made the right choice at Kampala. Limiting the jurisdiction ratione materiae to ‗wars 

of aggression‘ would probably have reduced the risk of future challenges to the 

Court‘s legitimacy, yet it would also have excluded jurisdiction over various other 

manifest violations of the Charter rules, such as unprovoked cross-border attacks or 

disproportionate armed reprisals. This would have needlessly reduced the deterrent 

influence of the ICC Statute and would have created the impression of a safe 

harbour for the majority of breaches of the Charter prohibition on the use of force. A 

future amendment of the ICC Statute to extend the Court‘s jurisdiction ratione 

materiae to other ‗acts of aggression‘ would, in all likelihood, have become highly 

unrealistic. 

 

In turn, making explicit in Article 8bis that the Court would not assume jurisdiction 

vis-à-vis interventions the legality of which is to greater or lesser extent subject of 

debate, would clearly have sent out a perverse signal: it would have amounted to a 

bizarre confession by the Court that the actual definition of the crime of aggression 

remains uncertain as well as an open invitation to make wild and unsubstantiated 

claims in respect of the scope of Articles 2(4) and 51 of the UN Charter and of 

customary international law. 

 

Some nonetheless argue that the ASP should have waited for a more exhaustive 

definition of the ‗crime of aggression‘, settling all (or most?) of the outstanding 

questions as to the interpretation of the primary rules of the Ius ad Bellum. While the 

present author is a strong proponent of engaging in such an exercise,93 viz. the 

search for a 21st century successor to the flawed and incomplete UNGA Definition of 

Aggression, such approach would have postponed the activation of the ICC‘s 

jurisdiction for many more years. Consequently, the window of opportunity present at 

Kampala would have been lost, without any guarantees for success in the future.94 It 

may moreover be questioned whether the negotiations on the ICC‘s jurisdiction over 

the crime of aggression provided the appropriate setting to engage in an in-depth 

interpretation of the primary rules pertaining to the legality of the use of force. Given 

that these questions go to the heart of the UN Charter, the UNGA would appear 

more suitable for such an exercise. In any event, the activation of the ICC‘s 

jurisdiction does not impede the UNGA in the years to come from engaging in such a 

diplomatic exercise as to the boundaries of the Ius ad Bellum. By contrast, it may 

even create an incentive for States to recapture the original ambition of the UNGA 

negotiations on the Definition of Aggression and tackle some of the questions that 

were left unresolved by the UN General Assembly‘s Fourth Special Committee on 
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the Question on Defining Aggression (before the ICC judges do so). In the 

meantime, for reasons of legitimacy and pragmatism, it seems commendable that 

the ICC should stick to a strict insistence on the ‗manifest‘ nature of the crime and 

remain faithful to the principle enshrined in Article 22(2) ICC Statute (‗Nullum crimen 

sine lege‘) according to which ―[t]he definition of a crime shall be strictly construed 

and shall not be extended by analogy. In case of ambiguity, the definition shall be 

interpreted in favour of the person being investigated (…)‖. 

 

2.3. ARTICLES 15BIS AND 15TER - EXERCISE OF JURISDICTION 

 

2.3.1. General 

 

Contrary to Article 8bis, which was adopted without modification by the ASP, the 

SWGCA did not succeed in drafting a ‗bracketless‘ consensus solution in respect of 

the mechanisms for and limits to the ICC‘s exercise of jurisdiction over the crime of 

aggression. Instead, its (single) draft Article 15bis left open the final choice between 

two broad options.95 A first alternative held that the exercise of jurisdiction would only 

be possible insofar as the Security Council had either made a prior determination as 

to the existence of an ‗act of aggression‘ or had explicitly requested the Prosecutor 

to proceed with the investigation. The second alternative provided that the absence 

of one of these ‗green flags‘ from the Council would not stand in the way of further 

investigation by the Prosecutor, on condition that there would be a separate 

decision/judgment as to the existence of an ‗act of aggression‘. Views differed as to 

whether the latter decision/judgment should emanate from the ICC‘s Pre-Trial 

Chamber, the UNGA or the ICJ. 

 

The different alternatives were heavily debated before and at Kampala. Eventually, 

as part of a diplomatic package deal, the ASP decided to split up the draft Article into 

two separate provisions, Articles 15bis and 15ter, the former dealing with State 

referral and exercise of jurisdiction proprio motu, and the latter with Security Council 

referral. While the second of the two aforementioned alternatives – i.e. no need for a 

Security Council ‗green flag‘ – gained the upper hand, important concessions had to 

be made in order to obtain the support of the two States Parties sitting on the 

Security Council as permanent members (i.e., the United Kingdom and France) as 

well as to appease the concerns of jurisdictional overreach of different non-States 

Parties, most notably the remaining three permanent members, the United States, 

China and Russia. 
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2.3.2.  The Role of the Security Council: ‗Red Flags‘ Possible; No Absolute Need for 

a ‗Green Flag‘ 

 

From the very outset of the preparatory works of the ICC Statute, one particularly 

divisive issue consisted in the extent to which the ICC‘s exercise of jurisdiction over 

crimes of aggression should be subject to the control of the UN Security Council. 

Unsurprisingly, the position of the 5 permanent members of the Security Council has 

typically been that, in light of the Security Council‘s enforcement powers under 

Chapter VII of the UN Charter and in light of the Council‘s authority, in accordance 

with Article 39 UN Charter, to make determinations as to the existence of an ‗act of 

aggression‘, any démarche from the ICC should be absolutely conditional upon the 

Council giving the green light first. Against this, a majority of States has consistently 

emphasized that Article 39 UN Charter contemplates determinations by the UN 

Security Council for the sole purpose of maintaining international peace and security, 

not for establishing criminal responsibility, and that Article 24 UN Charter speaks of a 

‗primary‘, yet not ‗exclusive‘, authority in this respect.96 Unsurprisingly, the phrase in 

(the old) Article 5(2) ICC Statute, according to which the exercise of jurisdiction over 

the crime of aggression should be ‗consistent with the relevant provisions of the 

Charter of the United Nations‘, has been interpreted differently by the two sides. 

 

When looking at the decisional practice of the Security Council, it is clear that, if the 

exercise of jurisdiction had been made absolutely contingent on a determination of 

an ‗act of aggression‘ by the Security Council, the number of cases amenable to 

investigation would in all likelihood have remained very limited: the Council has not 

referred to the UNGA Definition of Aggression in its resolutions on a single 

occasion;97 references to ‗aggression‘ or ‗acts of aggression‘ have moreover been 

limited to a handful of situations (the most recent finding concerned Iraq‘s invasion of 

Kuwait in 1990).98 In fact, references have been so extremely rare, that one author 

notes an ‗institutional allergy‘ to making such determination.99 This in itself is 

admittedly not an insurmountable objection: the mere fact that prosecution for 

‗crimes of aggression‘ would remain exceptional would not necessarily be a bad 

thing.100 What is much more objectionable, however, is that, the Security Council 

being an inherently political body, its policy in denouncing ‗acts of aggression‘ is 

obviously not guided by legal considerations but is inspired first and foremost by 

political ties and interests. Put differently, allowing the Council to act as a 

jurisdictional filter would allow each of the permanent members to prevent the Court 

from prosecuting in a given case. Clearly, such a constellation would be diametrically 

opposite to the independence of the Court and would inevitably have given rise to 

just criticism of hypocrisy and partiality. 
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On the other hand, those rejecting the need for a ‗green flag‘ from the Council to 

open up proceedings by and large accepted the need for a separate jurisdictional 

filter as a safeguard against politicized prosecution by the Prosecutor. Three 

alternative procedural filters were put on the table: (1) a UNGA resolution 

determining that an ‗act of aggression‘ has been committed (Option 1); (2) an ICJ 

judgment or advisory opinion making such a determination (Option 2), or; (3) a 

decision of the ICC‘s Pre-Trial Chamber authorizing the commencement of 

investigations (Option 3).101 

 

Proponents of Option 1 stressed that the Uniting for Peace resolution expressly 

empowers the UNGA to act for the maintenance of international peace and security 

in cases where the Security Council is blocked by the threat of the veto.102 They also 

recalled that the UNGA has in numerous resolutions explicitly identified and 

denounced ‗acts of aggression‘103 and that it is undeniably far more representative, in 

terms of membership, than the Council. Although there is merit in these arguments, 

the weakness of the UNGA route is evident: even if more representative, the UNGA 

is no less an inherently political body than the Security Council. In light hereof, one 

author cautioned that replacing the need for a rubber stamp by the Security Council 

by one from the UNGA would be tantamount to jumping ‗from the frying pan into the 

fire‘.104 

 

Options 2 and 3 did not suffer from the same shortfall in that both the ICJ and the 

ICC‘s Pre-Trial Chamber are of course judicial bodies, whose decisions are 

essentially determined by legal considerations rather than political motives. Elements 

in favour of the ICJ (Option 2) mainly consisted in its established role as the UN‘s 

primary judicial body and the fact that, as explained above (Section 1.a), it has 

acquired considerable experience with addressing the legality of the use of force 

(even if it has remarkably abstained from finding ‗aggression‘ in the DRC v. Uganda 

case (cf. supra)). Against this, several counter-arguments were identified, including, 

for instance, the length of ICJ procedures, which would impede prompt investigations 

by the ICC Prosecutor. Proponents of Option 3 stressed the benefit of incorporating 

the jurisdictional filter within the existing structure of the ICC. Nonetheless, the same 

factor and the resulting autonomy of the ICC was a thorn in the eye of the opponents 

of this modus operandi, who moreover questioned the familiarity of ICC judges with 

questions of public international law. 

 

In the end, Option 3 garnered the backing of a majority of States and it was decided 

to confer the role of acting as a jurisdictional filter to the ICC‘s Pre-Trial Chambers. 
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In concrete terms, the outcome is as follows. First, in accordance with Article 13(b) 

ICC Statute, the ICC may exercise jurisdiction over the crime of aggression when a 

situation has been referred to the Prosecutor by the Security Council acting under 

Chapter VII of the UN Charter (Article 15ter ICC Statute). In such a scenario, no 

further screening by the Pre-Trial Division is needed for the Prosecutor to commence 

investigations. By contrast, when a case is referred to the Prosecutor by a State 

Party (in accordance with Article 13(a)) or when the Prosecutor initiates 

investigations proprio motu (Article 13(c)), a number of steps need to be followed. 

First, the Prosecutor should verify whether there is a reasonable basis to proceed 

with an investigation. If this is indeed the case, he or she should first ascertain 

whether the Security Council has made a determination of an act of aggression 

committed by the State concerned (Article 15bis(6)). To this end, the Prosecutor 

―shall notify the UN Secretary-General of the situation before the Court, including any 

relevant information and documents‖. Where the Security Council has made such a 

determination, the Prosecutor may proceed with the investigation. If, however, no 

such determination is made within six months after the date of notification, the ICC‘s 

Pre-Trial Division must first give the green light for the Prosecutor to take the 

investigation forward. Finally, Article 15ter explicitly recalls the option, enshrined in 

Article 16 of the ICC Statute, for the Security Council to prevent or suspend an 

investigation or prosecution for a (renewable) period of 12 months by means of a 

Chapter VII resolution to this effect. 

 

So far, the jurisdictional mechanism for ‗crimes of aggression‘ is not that different 

from that of other crimes listed in Article 5 of the ICC Statute (war crimes, crimes 

against humanity and the crime of genocide). The six-month waiting period is a novel 

feature, yet it does not fundamentally alter the competence to investigate and 

prosecute. The requirement that investigations by the Prosecutor be authorized by 

the Pre-Trial Division (absent a ‗green flag‘ from the Security Council) is only new 

insofar as, in respect of crimes other than the crime of aggression, such 

authorization is only needed for investigations proprio motu (Article 13(c)), but not in 

case of State referral (Article 13(a)). Finally, the possibility for the Security Council to 

stop proceedings in accordance with Article 16 ICC Statute does not go beyond what 

the Council is already competent to do in respect of other crimes. Contrary to the 

insistence on a ‗green flag‘, this ‗red flag‘ option is hardly problematic and does not 

overly undermine the independence of the ICC. It requires an affirmative decision 

from the Security Council members – including the support (or at least abstention)105 

from the five permanent members – for this option to be exercised. In all, situations 

whereby a concrete investigation, authorized by the Pre-Trial Chamber, would 

subsequently be suspended by the Council, are quite unlikely to materialize (possibly 

to avoid ongoing peace negotiations from being jeopardized?). In the end, this 

appears to be a defendable and acceptable concession, especially when considering 

that a positive relationship between the ICC and the Security Council is vital to the 

proper functioning of the Court. Proper backing through the Security Council‘s 

Chapter VII enforcement arsenal may indeed be indispensable for purposes of 
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evidence-sharing or arresting suspected criminals. Other concessions, relating to the 

scope of jurisdiction ratione personae and ratione temporis are however more far-

reaching. 

 

2.3.3. Jurisdiction Proprio Motu and State Referral: Limits Ratione Personae 

 

With regard to the scenario where the UN Security Council refers a case to the ICC 

in accordance with Article 13(b), there was a broad consensus that the Court should 

be able to exercise jurisdiction – as with the other crimes listed in Article 5(1) ICC 

Statute – ―irrespective of whether the State concerned has accepted the Court‘s 

jurisdiction in this regard‖.106 In other words, in the latter scenario, the Court can 

exercise jurisdiction over States Parties and non-States Parties alike. 

 

By contrast, the scope of jurisdiction ratione personae in case of investigation proprio 

motu or State referral was one of the main divisive issues throughout the preparatory 

works. On the one hand, supporters of an ambitious approach saw no reason to 

deviate from the general rule laid down in Article 12(2) ICC Statute. The latter Article 

essentially provides that the ICC can exercise jurisdiction proprio motu and pursuant 

to State referral (1) when the person suspected of having committed the crime is a 

national of a State Party to the ICC Statute, or; (2) when the crime was committed on 

the territory of a State Party (even if committed by a national of a non-State Party). 

Others, however, emphasizing the extreme political sensitivity of prosecuting crimes 

of aggression – as compared to other crimes covered by the ICC Statute – and 

stressing the danger of the ICC‘s legitimacy being jeopardized, insisted on a strictly 

consensualist model, with jurisdiction being conditioned on the consent of the 

aggressor State. Murphy, for instance, referring to Franck‘s ‗legitimacy‘ theory,107 

stressed that ―[b]y hewing closely to the traditional notion of binding only States 

which have consented to the norm, validation of the norm [would] be at its strongest. 

Otherwise, by being built upon shifting sands, the foundation of the new rule [might] 

prove unstable and its validation by those upon whom it operates open to 

question‖.108 

 

Eventually, at the political level, the consensualist approach gained the upper hand. 

Accordingly, in a move to appease non-States Parties, such as the United States, as 

well as States Parties not particularly fond of the ‗crime of aggression‘ project, two 

restrictive paragraphs were included in Article 15bis ICC Statute. First, Article 

15bis(5) states in unequivocal terms that the ICC shall not exercise jurisdiction over 

the crime of aggression when committed by nationals of a non-State Party or on its 

territory. In marked contrast with the cited Article 12(2) ICC Statute, the implication is 

that States Parties have effectively deprived the ICC of jurisdiction over an act of 

aggression committed against themselves by a non-State Party. In addition, as a 

consequence of the strictly ‗consensualist‘ approach and of the amendment 
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procedure followed at Kampala (cf. infra),109 it was agreed that if (nationals of) non-

States Parties would not be subject to the ICC‘s jurisdiction, States Parties should 

also have the possibility to shield their nationals from prosecution. Hence, Article 

15bis(6) offers States Parties the possibility to ‗opt out‘ of the regime by declaring 

that they do not accept the ICC‘s jurisdiction over the crime of aggression. 

 

On a general note, the implication of these provisions is that, in spite of the 

Nuremberg Charter and the recognition of aggression as the ‗supreme‘ international 

crime, aspirations for a more ‗universal‘ international jurisdiction in respect of the 

crime of aggression are put to the grave – and probably for good. Indeed, the odds 

of a future amendment enabling the ICC to exercise jurisdiction in respect of all 

crimes of aggression committed against (or ‗on the territory of‘) a State Party are 

probably close to zero. Consequently, even if leaders of non-States Parties may 

exceptionally be prosecuted by the ICC in case of Security Council referral, this 

means that the three permanent members that are not Parties to the ICC Statute, as 

well as their allies around the globe, are beyond the reach of the ICC (at least as far 

as the crime of aggression is concerned). This outcome is arguably not what Justice 

Robert H. Jackson, US Chief Prosecutor at Nuremberg, had in mind when he 

declared that if the law was to serve a useful purpose, it should ―condemn 

aggressions by any other nations, including those who sit here now in judgment‖.110 

It may be that this consensualist approach was an inevitable sacrifice at the altar of 

Kampala in order to balance law and power and arrive at an acceptable compromise 

with powerful States. In its defence, it should be recognized that the inclusion of the 

‗opt out‘ formula removes a possible disincentive for States to join the International 

Criminal Court. Still, one may wonder if the ASP could or should not somehow have 

left the door open to the possibility of dropping the restrictions of Article 15bis(4) and 

(5) and switching to the general rule of Article 12(2) ICC Statute in the near or distant 

future (e.g., by organizing a periodic review by the Assembly of States Parties). 

 

Apart from the discussion relating to the inevitability or desirability of a strictly 

consensualist approach as such, the manner in which it is implemented gives rise to 

a number of observations and reservations.111 First, even if this is no cause for 

fundamental objections, a slightly awkward consequence of the jurisdictional 

asymmetry between Article 12(2) and 15bis is that situations may arise where the 

ICC will be competent to investigate war crimes, crimes against humanity and 

genocide, but not aggression. Second, on the basis of Article 15bis, when the 

aggressor State is a State Party which has promulgated an ‗opt out‘ declaration and 

the victim State is a State Party which has not done so, the victim would be unable to 

invoke the criminal liability of leading nationals of the aggressor State. Conversely, 

however, if the victim is a State Party which has opted out under Article 15bis(4) and 

the aggressor is a State Party which has not done so, the former State could bring 
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the case before the ICC or the ICC could exercise jurisdiction proprio motu. Indeed, 

contrary to what is the case for declarations accepting compulsory jurisdiction of the 

ICJ under Article 36(2) of the ICJ Statute – where reservations to jurisdiction may not 

only be invoked by but also against the author112 – the principle of reciprocity does 

not seem applicable to the ICC‘s jurisdiction over the crime of aggression. This 

outcome – whereby a State Party which has itself ‗opted out‘, would nonetheless be 

able to refer a case to the Court when being itself victim of aggression by another 

State Party – may seem somewhat hypocritical. At the same time, further restricting 

the Court‘s jurisdiction, by generally excluding from it situations where the victim 

State has opted out under Article 15bis(4), would hardly have constituted a proper 

remedy. Third, while Article 12(3) ICC Statute leaves open the possibility for non-

States Parties to accept ICC jurisdiction in respect of crimes committed by their 

nationals on an ad hoc basis in situations where the ICC would not otherwise be 

competent, Article 15bis(5) seems to implicitly rule out such possibility in respect of 

the ‗crime of aggression‘. Whether this was intentional or not remains unclear, yet it 

seems difficult to understand why this ad hoc route would have been closed in 

respect of the crime of aggression. The implication is that in the scenario where a 

non-State Party would be willing to surrender a (retired) leader to be tried for 

aggression,113 that State should ask the Security Council to refer the case to the 

Court (or else initiate penal proceedings at the national level). 

 

Fourth and last, the text of Article 15bis(4) seems rather confusing. According to that 

provision:  

The Court may, in accordance with Article 12, exercise jurisdiction over a crime 

of aggression, arising from an act of aggression committed by a State Party, 

unless that State Party has previously declared that it does not accept such 

jurisdiction by lodging a declaration with the Registrar. The withdrawal of such 

a declaration may be effected at any time and shall be considered by the State 

Party within three years.  

 

When reading this provision in isolation, it seems that an ‗opt out‘ declaration may be 

submitted not only at the time of ratification or acceptance of the amendments to the 

ICC Statute, but also at a later point in time, 114 and that States can re-submit an ‗opt 

out‘ declaration after having withdrawn one. If this reasoning were to be followed, 

States Parties fostering less noble intentions would be able to protect their leaders 

from prosecution under Article 15bis ICC Statute (but not under Article 15ter) by 
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‗opting out‘ prior to engaging in unlawful military operations against other States. 

This would largely eliminate the deterrent effect of the Court‘s jurisdiction over the 

crime of aggression. At best, if one would apply the general withdrawal clause of 

Article 127 ICC Statute by analogy,115 such ‗opt out‘ declaration would only become 

effective one year after submission. Even then, however, it is not entirely implausible 

that a State Party planning a military intervention abroad would stall initiation thereof 

until one year after the submission of an ‗opt out‘ declaration. In the end, the fear 

described above would seem partially unfounded insofar as the Resolution adopted 

at Kampala inter alia ―notes that any State Party may lodge a declaration referred to 

in Article 15bis prior to ratification or acceptance‖.116 This phrase suggests that 

Article 15bis should be interpreted as allowing the submission of an ‗opt out‘ 

declaration only prior to ratification or acceptance. This seems indeed the proper 

approach to follow. It is somewhat surprising, however, that this limitation was not 

made explicit in Article 15bis(4) itself so as to avoid discussions concerning its scope 

in the future. Moreover, even if opt-out declarations can only be lodged ‗prior to 

ratification or acceptance‘, this would de facto imply that a State Party which refrains 

from ratifying the amendments adopted at Kampala would be able to opt-out of the 

ICC‘s jurisdiction at any time (in other words, when the ‗need‘ arises). In light hereof, 

one cannot escape the impression that Article 15bis(4) ICC Statute was poorly 

drafted and that its possible implications were insufficiently weighed at Kampala. 

 

2.3.4.  The Debate on the Proper Amendment Procedure and the Jurisdiction 

Ratione Temporis 

 

A final issue that caused much upheaval at Kampala concerned the amendment 

procedure to be followed. Up until the final hours of the Review Conference, there 

were indeed persistent discussions as to whether the procedure of Article 121(4) of 

the ICC Statute was applicable to the amendments envisaged, or the one enshrined 

in Article 121(5).117 The former Article establishes the general rule for amendments 

of the ICC Statute. It states that for an amendment adopted by the ASP (by 

consensus or by a two-thirds majority of States Parties) to enter into force, seven-

eighths of the States Parties should have ratified it. One year after this threshold is 

met, the amendment subsequently enters into force for all States Parties. Article 

121(5) nonetheless derogates from this general rule in respect of ‗any amendment to 

Articles 5, 6, 7 and 8 [ICC Statute]‘. Amendments to these provisions ―shall enter into 

force for those States Parties which have accepted the amendment one year after 
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the deposit of their instruments of ratification or acceptance‖. The differences 

between both provisions are clear. Under the general rule, the initial threshold is set 

very high (viz. ratification by 7/8ths of the States Parties), yet once it is reached, the 

amendment applies to all States Parties. By contrast, under the exception of Article 

121(5), there is no overall ratification threshold that should be met; individual 

ratification is all that matters. The other side of the coin is that the Court shall not 

exercise its jurisdiction in respect of a State Party which has not accepted the 

amendment, regarding a crime covered by the amendment ‗when committed by that 

State Party‘s nationals or on its territory.‘ 

 

From a legal point of view, reliance on Article 121(5) ICC Statute was certainly 

contestable.118 Seeing as the amendments not only deleted Article 5(2) ICC Statute, 

but also added an Article 8bis, an Article 15bis and 15ter, while simultaneously 

modifying Articles 25, 9(1) and 20(3) ICC Statute, is seems close to impossible to 

qualify them as mere amendments ‗to Articles 5, 6, 7 and 8 [ICC Statute]‘ (in the 

sense of Article 121(5) ICC Statute). Aware of the difficulty to fit the amendment into 

Article 121(5), Japan strongly advocated adherence to Article 121(4) ICC Statute. 

Nonetheless, Japan‘s legal objections were eventually discarded for practical 

reasons.119 Particularly, in light of the high ratification threshold included in Article 

121(4) ICC Statute, States warned that the application of the latter amendment 

procedure inevitably implied that it would take a very long time for jurisdiction of the 

crime of aggression to be fully activated. 

 

The creative, albeit legally fragile, solution that was arrived at Kampala consisted of 

a formal reliance on the procedure of Article 121(5) ICC Statute, but with addition of 

a number of unusual features that, in reality, boil down to the creation of a third 

amendment procedure, not originally foreseen in the ICC Statute. Thus, while Article 

121(5) ICC Statute in principle foresees that an amendment only enters into force for 

those States Parties having ratified or accepted it, Articles 15bis(2) and 15ter(2) 

signal that the amendments adopted at Kampala enter into force for all States 

Parties ―one year after the ratification or acceptance of the amendments by thirty 

States Parties‖. This phrase, which is disguised as a restriction on the ICC‘s 

jurisdiction, rather than a feature of the amendment procedure, essentially raises the 

bar for entry into force under Article 121(5), while lowering it under the abandoned 

Article 121(4).120 As a concession to Article 121(5), and as mentioned above, it was 

agreed that, at least in case of State referral or investigation proprio motu, States 

Parties should be allowed to ‗opt out‘ of the ICC‘s jurisdiction (cf. supra).121 A final 

procedural hurdle that was creatively introduced in the course of the Review 

Conference consisted in the inclusion of Articles 15bis(3) and 15ter(3). According to 

these twin provisions, the Court shall only be able to exercise jurisdiction over the 

crime of aggression (whether on the basis of a Security Council referral, State 
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referral, or proprio motu), ―subject to a decision to be taken after 1 January 2017 by 

the same majority of States Parties as is required for the adoption of an amendment 

to the Statute‖, in other words by at least a two thirds majority (cf. Article 121(3) ICC 

Statute). This second limitation was the last requisite to acquire consensus at 

Kampala.122 It implies that the ASP will have to revisit the matter in 2017 and 

determine whether or not to proceed with the agreed procedures.123 Only then will 

the ICC‘s dormant jurisdiction over the crime of aggression effectively be activated. 

In other words, States have bought themselves another seven years to let the 

amendments sink in and see if they wish to give the ICC the final go-ahead for 

applying Articles 8bis, 15bis and 15ter. 

 

This then was the package deal which was formally submitted to the Assembly of 

States Parties during the final hours of the Review Conference. Up until the very 

end, it was uncertain whether France and the UK would be willing to give up their 

insistence on Security Council pre-determination of an act of aggression for the ICC 

to exercise jurisdiction. Nonetheless, when the ASP President Christian Wenaweser 

put up the motion for consensus, neither France nor the UK asked the floor.124 Japan 

did state that it had ―serious doubts on the legal integrity of the amendment‖, but 

ascertained that it would not stand in the way of consensus. 

 

From a practical/pragmatic point of view, and assuming that States Parties will not let 

the consensus unravel in 2017 and throw away years of preparatory work, one can 

certainly have sympathy for the creativity with which the amendment issue was 

tackled. At the same time, in legal terms, the approach strikes as rather ‗messy‘. It 

remains to be seen how the Court will respond if, at some point in the not too distant 

future, a leader is charged with the crime of aggression and challenges the legality of 

the Court‘s jurisdiction on the basis of an infringement of Article 121(4) of the ICC 

Statute. The ICC Judges may need to have their answer ready.  

 

3. CONCLUSION: A SMALL STEP OR A GIANT LEAP? 

 

How do the strengths and flaws of the Kampala consensus add up? Should it be 

heralded as a ‗triumph of reason over power‘125 or rather denounced as a ‗ruinous 

train wreck‘?126 

 

If one judges Resolution RC/Res.6 (‗The Crime of Aggression‘) simply by the degree 

of acceptance at the Kampala Conference, it certainly amounts to a success. A vote 
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on the final motion was avoided; both the definition of the crime of aggression and 

the parameters for the ICC‘s exercise of jurisdiction were ultimately accepted by 

consensus. Neither of the two States Parties occupying a permanent seat at the UN 

Security Council opposed the final outcome. It is also positive to note that the United 

States actively participated in the Conference (amongst others by insisting on the 

addition in annex of a number of ‗Understandings‘) and expressed general 

satisfaction with the outcome.127 Even if the United States is highly unlikely to join the 

ICC Statute in the years to come, fears that the activation of the ICC‘s jurisdiction 

over the crime of aggression would jeopardize the rapprochement between the US 

and the ICC have apparently proven unfounded. 

 

Leaving aside the degree of support, by far the main achievement of Kampala is that 

the amendments recognize that a prior determination of an ‗act of aggression‘ by the 

UN Security Council is no absolute requisite for the ICC to exercise its jurisdiction in 

respect of the crime of aggression. Indeed, by rejecting the need for a ‗green flag‘ 

and asserting that the Security Council can only waive a ‗red flag‘ to prevent or 

suspend investigations/prosecution – in accordance with the regular modalities of 

Article 16 ICC Statute (which also apply to other crimes) – the ASP has succeeded 

in detaching prosecution from political whims and vagaries. In all, the amendments 

seem to properly reconcile the primary role of the UN Security Council in respect of 

the maintenance of international peace and security with the need for independence 

and judicial autonomy on the part of the ICC. 

 

As for the material scope of the crime of aggression, criticism that the definition 

infringes the principle of legality appears unpersuasive. Otherwise, the breadth of the 

definition does give rise to divergent views. 128 On balance, when considering the 

alternatives, the present author believes that the ASP made the right choice by not 

restricting the material scope to ‗wars of aggression‘, but rather extending it to acts of 

aggression constituting a ‗manifest‘ violation of the UN Charter. It would seem 

commendable, however, that the ICC not assume jurisdiction over military operations 

the legality of which is subject to genuine legal debate (e.g., truly humanitarian 

interventions or proportionate (unauthorized) non-combatant evacuation operations), 

but remain faithful to the principle that ―[i]n case of ambiguity, the definition [of the 

crime] shall be interpreted in favour of the person being investigated (…)‖ (Art. 22(2) 

ICC Statute). 
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The most obvious ‗concession‘ made at Kampala was the recognition that, save in 

the scenario of Security Council referral, prosecution of the crime of aggression can 

only take place vis-à-vis States Parties that have not issued an opt-out declaration: 

(nationals of) non-States Parties and States Parties that have used the ‗opt out‘ 

formula are beyond the reach of the Court. This approach clearly distinguishes the 

ICC‘s jurisdiction over the crime of aggression from that over other crimes under 

Article 12 ICC Statute. The implication is that aspirations for a more ‗universal‘ 

jurisdiction in respect of the crime of aggression are stowed away. It may be that the 

deviation from Article 12 ICC Statute was a necessary price to be paid for a 

consensual solution in the given political circumstances. At the same time, it is 

perhaps regrettable that the Kampala consensus does not leave any possibility for 

dropping the restrictions of Article 15bis(4)-(5) and switching to the general rule of 

Article 12(2) ICC Statute in the near or distant future. 

 

Leaving aside a number of subsidiary issues – e.g., the explicit reference to the 

UNGA Definition of Aggression, or the omission of a reference to Article 12(3) ICC 

Statute, which allows non-States Parties to consent to ICC jurisdiction over their 

nationals on an ad hoc basis – the main flaws of the Kampala consensus are 

essentially twofold. First, while the creativity with which the ASP settled the 

amendment conundrum may be welcomed for practical reasons, it cannot be 

excluded that this will in future years be invoked to challenge the legality of the 

Kampala amendments. It remains to be seen whether the controversy will resurface 

in 2017 or beyond. Second, in relation to Article 15bis(4) ICC Statute, it is difficult to 

escape the impression that the provision was poorly drafted and its possible 

ramifications not thought through. The provision itself does not clarify when ‗opt out‘ 

declarations can be (or should be) submitted. Even if one would accept that this may 

only be done ‗prior to ratification or acceptance‘ (cf. Resolution RC/Res.6), this 

implies that States Parties which have not ratified the amendments could ‗opt out‘ of 

jurisdiction over the crime of aggression at any time, thus greatly reducing the 

effectiveness of Article 15bis. 

 

Despite its imperfections, the Kampala consensus strikes one as a welcome 

milestone in the development of international criminal law and the fight against 

impunity. To label it a ‗giant leap‘, however, would forego the fact that its actual 

implementation is conditioned not only on 30 ratifications,129 but also on a further 

decision to be adopted by the ASP in 2017 (by consensus or at least by a two thirds 

majority). In other words, even if it seems at present unlikely that the ASP would 

refrain from confirming the Kampala consensus and throw away years of preparatory 

work, the saga is not fully over… 
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