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ABSTRACT 

This paper provides an introduction to the principles governing the external action of 

the European Union that form the general framework within which the external 

aspects of EU asylum and migration policy operate and develop. After a brief look at 

the EU’s new architecture, the paper will examine the principles governing the 

ordinary external relations of the Union. Brief sections will be devoted to the principle 

of conferral, the possibility for implied external competences and exclusive Union 

competences, ordinary Union decision-making procedures and the procedure for 

concluding international agreements, as well as the implementation of Union external 

policies. The overview of the principles governing the ordinary Union method will 

conclude with a brief look at mixed competences and mixed agreements. Following 

that, the paper will examine – rather briefly, given that asylum and migration policy 

falls under the ordinary Union method – CFSP external relations, as well as the 

relationship between ordinary Union external relations and the CFSP. Finally, the 

paper will situate the Union's competences in visas, asylum and immigration within 

the overall framework of EU external competences. 
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1. INTRODUCTION 

 

The measures provided for in what is now Chapter 2 of Title V of Part Three of the 

TFEU are essentially directed towards non-EU citizens and thus form a policy area 

concerned with what is outside or external to the Union. Yet, surprisingly, and 

contrary to what is now the case in the FEU Treaty, the EC Treaty contained no 

explicit legal basis for external action on visas, asylum and immigration. An 

explanation may be found in the (until recently common) perception that the matters 

regulated in what used to be Title IV belong to the internal affairs of the Member 

States. 1 Despite the absence of an explicitly attributed external competence, the 

Community was able to develop the external aspects of visas, asylum and migration 

policy within a general framework of principles governing the external action of the 

EU. This paper provides an introduction to, and basic analysis of, those principles. 

 

After a brief look at the EU’s new architecture, the paper will examine the principles 

governing what will be referred to as ‘the ordinary external relations of the Union’, 

that is to say the former Community external relations. Brief sections will be devoted 

to the principle of conferral, the possibility for implied external competences and 

exclusive Union competences, ordinary Union decision-making procedures and the 

procedure for concluding international agreements, as well as the implementation of 

Union external policies. The overview of the principles governing what will be 

referred to as ‘the ordinary Union method’, known before Lisbon as ‘the Community 

method’, will conclude with a brief look at mixed competences and mixed 

agreements. Following that, the paper will examine – rather briefly, given that asylum 

and migration policy falls under the ordinary Union method – the common foreign 

and security policy (‘CFSP’), as well as the relationship between ordinary Union 

external relations and the CFSP. Finally, the paper will situate the Union's 

competences in visas, asylum and immigration within the overall framework of EU 

external competences, leaving more in-depth analysis to other contributions in this 

volume. 

 

 

2. THE (FORMER) PILLAR STRUCTURE 

 

Since the Treaty of Maastricht, a defining feature of EU foreign policy has been that 

the external competences of the Union were spread over its three pillars and 

especially over the first and second pillars. 2 Yet even after the entry into force of the 

Lisbon Treaty, the EU approaches the subject of foreign policy from two quite 

different angles in ordinary EU external relations and in the CFSP, the former first 

and the second pillars, based on the distinction between two core aspects of foreign 

policy: external economic relations sensu lato, such as external trade, development 

cooperation and emergency aid, which traditionally fell within the Community, and 

                                                
1
 B. Martenczuk, S. Van Thiel, ‘The External Dimension of EU Justice and Home Affairs: Evolution, 

Challenges and Outlook’ in B. Martenczuk, S. Van Thiel (eds), Justice, Liberty, Security. New 
Challenges for EU External Relations (Brussels, 2008) 9. 
2
 See further: C. Herrmann, ‘Much Ado about Pluto? The “Unity of the Legal Order of the European 

Union” Revisited’ in M. Cremona and B. de Witte (eds), EU Foreign Relations Law. Constitutional 
Fundamentals (Oxford and Portland, Oregon, 2008) 19-51. 
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what is commonly called ‘high politics’ (diplomatic activity and security and defence 

issues), which belong within the CFSP. 3 

 

To point out that the distinction between these two aspects is not always easy to 

make and that coherence between the various aspects of EU external relations 

remains a challenge is stating the obvious. 4 

 

The Treaty of Lisbon , which entered into force on 1 December 2009, has subjected 

the CFSP to the overall constitutional framework of the EU, set out in the EU Treaty. 

The formal abolition of the pillar structure, however, does not imply a complete 

harmonization of procedures and an integration of all policies under the original 

Community, and therefore leaves the second pillar standing in a modified manner, 5 

perhaps more like a separate room formed by the few walls left standing after having 

knocked down all the other ones to create the new loft-like Union.  The Lisbon Treaty 

takes into account the different characters of different policies and therefore still 

permits a substantial amount of differentiation in how the Union’s institutions are 

involved in law-making. The 2007 IGC also decided to drop the idea of one single 

Constitutional Treaty and to keep the EU Treaty 6 and the Treaty on the Functioning 

of the European Union (‘TFEU’) as two distinct Treaties, with the CFSP and the 

European Neighbourhood Policy (‘ENP’) as the only substantive policies parked, 

rather oddly, in the EU Treaty. The Treaty of Lisbon therefore introduces a single 

legal order for the Union, but with a more markedly separate sub-order for the 

CFSP. 7  

 

 

3. THE ORDINARY EU FRAMEWORK 

 

3.1. THE PRINCIPLE OF CONFERRAL 

The principle of conferral 8 is one of the cornerstones of the EU legal order: 9 ‘Under 

the principle of conferral, the Union shall act only within the limits of the 

competences conferred upon it by the Member States in the Treaties to attain the 

objectives set out therein. Competences not conferred upon the Union in the 

Treaties remain with the Member States.’ This implies that the EU is incapable of 

extending its own competences, and that it does not have general law-making 

                                                
3
 A.M. Arnull, A.A. Dashwood, M. Dougan, M. Ross, E. Spaventa, and D. Wyatt, Wyatt and Dashwood’s 

European Union Law (London, 2006) 17–18, paragraph 1-016 (‘Wyatt and Dashwood’s EU Law’). See 
also G. De Baere, Constitutional Principles of EU External Relations (Oxford, 2008) 219 (‘Constitutional 
Principles of EU External Relations’). 
4
 On coherence and consistency in EU external relations see, for example, C. Hillion, ‘Tous pour un, un 

pour tous! Coherence in the External Relations of the European Union’ in M. Cremona (ed.), 
Developments in EU External Relation Law (Oxford, 2008) 10-36; and Constitutional Principles of EU 
External Relations, 250-264 and 267-274. 
5
 In that sense also, J. Wouters, D. Coppens and B. De Meester, ‘The European Union’s External 

Relations after the Lisbon Treaty’ in S. Griller, J. Ziller (eds), The Lisbon Treaty and the Future of 
European Constitutionalism (Vienna, 2008) 148. 
6
 The present contribution refers to the new article numbers of the EU Treaty as introduced by the 

Treaty of Lisbon. Old article numbers will be preceded by ‘ex’ as in, for example, ‘Article 40 TEU (ex 
Article 47 TEU)’. 
7
 See further Constitutional Principles of EU External Relations, 209-213. 

8
 Article 5(1) and (2) TEU 

9
 And of the law of international organisations: C.F. Amerasinghe, Principles of the Institutional Law of 

International Organizations (2
nd

 edition, Cambridge, 2005) 161 et passim; D. Sarooshi, International 
Organizations and Their Exercise of Sovereign Powers (Oxford, 2005). 
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capacity: every single action 10 requires a legal basis in the Treaties, which 

determines both the vertical and horizontal division of competences. 11 The choice of 

this legal basis must be based on objective factors that are amenable to judicial 

review. 12 This principle applies as much to external action as to internal action. 13 

The most significant insight to take away from this fact is that, unlike most nation-

states, when considering a response to an international situation, the EU must 

always give precedence to considerations of competence over considerations of 

effectiveness. 14 Competence questions therefore continue to be at the heart of EU 

external relations law, and the intensity and complexity of these questions is still 

increasing. 15 

 

The EC Treaty did not contain a general legal basis for external relations. Article 281 

TEC explicitly conferred legal personality on the Community, 16 but the general 

capacity derived from that Article did not constitute an independent legal basis for 

entry into international agreements. However, as a legal person, the Community had 

the capacity to exercise rights in international legal transactions and enter into 

                                                
10

 See, however, Article 352 TFEU (ex Article 308 TEC): ‘If action by the Union should prove necessary, 
within the framework of the policies defined in the Treaties, to attain one of the objectives set out in the 
Treaties, and the Treaties have not provided the necessary powers, the Council, acting unanimously on 
a proposal from the Commission and after obtaining the consent of the European Parliament, shall 
adopt the appropriate measures. [...]’ (emphasis added). 
11

 See Case C-301/06 Ireland v Parliament and Council [2009] ECR-593, paragraph 56, where the 
Court explained the difference between horizontal and vertical division of competences, respectively: ‘It 
must be noted at the outset that the question of the areas of competence of the European Union 
presents itself differently depending on whether the competence in issue has already been accorded to 
the European Union in the broad sense or has not yet been accorded to it. In the first hypothesis, it is a 
question of ruling on the division of areas of competence within the Union and, more particularly, on 
whether it is appropriate to proceed by way of a directive based on the EC Treaty or by way of a 
framework decision based on the EU Treaty. By contrast, in the second hypothesis, it is a question of 
ruling on the division of areas of competence between the Union and the Member States and, more 
particularly, on whether the Union has encroached on the latter’s areas of competence.’ 
12

 eg Case 45/86 Commission v Council [1987] ECR 1493, paragraph 11; Case C-300/89 Commission v 
Council [1991] ECR I-2867, paragraph 10; Case C-440/05 Commission v Council [2007] ECR I-9097, 
paragraph 61; Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat International Foundation 
v Council and Commission [2008] ECR I-6351, paragraph 182; Ireland v Parliament and Council, cited 
in footnote 11, paragraph 60; and Case C-411/06 Commission v Parliament and Council, judgment of 8 
September 2009, not yet reported, paragraph 45. See also the Opinion of Advocate General Poiares 
Maduro in Case C-133/06 Parliament v Council [2008] ECR I-3189, point 32, suggesting that the Court 
attaches so much importance to the choice of legal basis because it affects the institutional balance: it 
determines the applicable decision-making procedure and may ultimately have ramifications for the 
determination of the content of an act.                                                                                                                                                                                             
13

 Opinion 2/94 Accession by the Communities to the Convention for the Protection of Human Rights 
and Fundamental Freedoms [1996] ECR I-1759, paragraph 24. See Opinion 2/00 [Cartagena Protocol] 
[2001] ECR I-9713, paragraph 5: ‘The choice of the appropriate legal basis has constitutional 
significance. Since the Community has conferred powers only, it must tie the [international agreement in 
question] to a Treaty provision which empowers it to approve such a measure. To proceed on an 
incorrect legal basis is therefore liable to invalidate the act concluding the agreement and so vitiate the 
Community's consent to be bound by the agreement it has signed’. See further Constitutional Principles 
of EU External Relations, 9-11. 
14

 S. Keukeleire, Het buitenlands beleid van de Europese Unie (Deventer, 1998) 100; on the EU’s 
desire to ‘systematise or pigeon-hole’ its international relations and the consequences thereof: C. Hill 
and M. Smith, ‘International Relations and the European Union: Themes and Issues’ in C. Hill and M. 
Smith (eds), International Relations and the European Union (Oxford, 2005) 12.  
15

 P. Eeckhout ‘General Report’ in X.L. Xenopoulos (ed.), External Relations of the EU and the Member 
States: Competence, Mixed Agreements, International Responsibility, and Effects of International Law 
(FIDE 2006) 275-276. See further P. Koutrakos, ‘Legal Basis and Delimitation of Competences in EU 
External Relations’, in M. Cremona and B. de Witte (eds), EU Foreign Relations Law. Constitutional 
Fundamentals (Oxford and Portland, Oregon, 2008) 171-198.  
16

 See, with regard to EURATOM, Article 184 EURATOM Treaty, which is identical to Article 281 TEC. 
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obligations over the entire field of its objectives. 17 Instead of a general legal basis for 

external relations, the EC Treaty took a sectoral approach and contained a number 

of legal bases for external action in specific fields. 18 The Treaty provisions regulating 

external relations were not only spread over the entire Treaty, but also turned out to 

be quite incomplete. 

 

Attempts to address the lack of explicit legal bases for external action were made 

predominantly in two ways: (i) explicit legal bases for external competences were 

added to the EC Treaty in subsequent Treaty amendments; 19 (ii) the Court of Justice 

interpreted the existing Treaty provisions so as to allow viable external relations, 20 

resulting in what is mostly referred to as ‘implied external competences’. 

 

The Treaty of Lisbon has maintained the sectoral approach of the EC Treaty, but has 

nonetheless explicitly confirmed the general capacity of the Union to conclude 

international agreements in Article 216(1) TFEU. The latter provides that the Union 

may conclude an agreement with one or more third countries or international 

organisations (i) where the Treaties so provide or (ii) where the conclusion of an 

agreement is ‘necessary in order to achieve, within the framework of the Union’s 

policies, one of the objectives referred to in the Treaties, or is provided for in a legally 

binding Union act or is likely to affect common rules or alter their scope’. The first 

part of this provision is therefore a (rather unnecessary) confirmation of the fact that 

if the Treaties provide for the possibility to conclude an international agreement, such 

an agreement is indeed possible, while the second part is a codification of the 

Court’s case-law on implied external competences. As a codification, it is lacking in 

nuance and the contrast between when the Union acquires external competence 

under Article 216(1) TFEU and when such competence becomes exclusive under 

Article 3(2) TFEU is not very clear. That contrast was also never very clear from the 

Court’s case-law, and the drafters of the Lisbon Treaty appear to have imported that 

lack of clarity into the TFEU. 21  

 

Note, however, the contrast with Article 101 EURATOM Treaty, 22 which provides for 

the Community to enter into obligations by concluding agreements or contracts with 

a third State, an international organisation or a national of a third State ‘within the 

limits of its powers and jurisdiction’. That latter phrase provides for an in principle 

general parallelism between EURATOM’s internal and external competences, which 

                                                
17

 Case 22/70 Commission v Council (ERTA), paragraphs 13-14; and Joined Cases 3, 4, and 6/76, 
Cornelis Kramer and others [1976] ECR 1279, paragraphs.17-18. 
18

 cf K. Lenaerts and P. Van Nuffel, Constitutional Law of the European Union (2nd edn, 2005) 827, 
paragraph 20-001 (‘Constitutional Law of the EU’). 
19

 For an overview, see Constitutional Principles of EU External Relations, 11-16. 
20

 In general on the important role of the Court of Justice in Community external relations: Constitutional 
Principles of EU External Relations, 93-98 and on its virtual absence in the CFSP (except for its role 
under Article 40 TEU (ex Article 47 TEU) and, since the entry into force of the Treaty of Lisbon, Article 
275 TFEU): Ibid., 176-191. 
21

 Cf. Constitutional Principles of EU External Relations, 20 and infra the section on exclusivity.  
22

 ‘The Community may, within the limits of its powers and jurisdiction, enter into obligations by 
concluding agreements or contracts with a third State, an international organization or a national of 
a third State. Such agreements or contracts shall be negotiated by the Commission in accordance with 
the directives of the Council: they shall be concluded by the Commission with the approval of the 
Council, which shall act by a qualified majority. Agreements or contracts whose implementation does 
not require action by the Council and can be effected within the limits of the relevant budget shall, 
however, be negotiated and concluded solely by the Commission; the Commission shall keep the 
Council informed.’ 
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is absent from Article 216(1) TFEU’s conferral of the capacity to enter into 

international agreements not as regards the entire scope of its internal competences, 

but only ‘where the Treaties so provide’ or in the circumstances giving rise to implied 

competences described there.  

 

3.2. IMPLIED EXTERNAL COMPETENCES 

The doctrine of implied competences is a well-known principle of the law of 

international institutions 23 and of constitutional law. 24 Within the Union, implied 

competences have been relied on mostly with regard to external relations and form 

the most significant particularity of the operation of the principle of conferral within 

EU external relations, as compared with internal EU competences. 

 

The Court recognises implied external competences, 25 mainly on the basis of two 

principles: 

 

(i) The ERTA-principle, which follows the logic of the principle of primacy: the 

Member States are not allowed to act internationally in a way that would affect 

existing European Union law, because the situation cannot be remedied by 

merely disapplying the infringing national rule. The Member States’ competence is 

thus excluded, which necessitates the existence of European Union competences 

to compensate for the Member States’ inability to act. 26 That principle is now 

codified in Article 216(1) TFEU: ‘The Union may conclude an agreement with one 

or more third countries or international organisations [...] where the conclusion of 

an agreement [...] is likely to affect common rules or alter their scope’. 

 

(ii) The complementarity-principle, which was spelt out in Opinion 1/76: 27 whenever 

European Union law has conferred internal competences on the institutions to 

attain a specific objective, the Union can enter into the international commitments 

necessary for attainment of that objective even in the absence of an express 

provision to that effect. 28 Internal Union competences are supported by the 

corresponding external competences only when the latter are truly ‘implicit’ in the 

former. This is the case when the internal Union competences cannot reasonably 

be expected to be effectively exercised without the possibility for the Union to 

enter into international agreements with third countries on the same subject-

matter. That principle is now codified in Article 216(1) TFEU: ‘The Union may 

conclude an agreement with one or more third countries or international 

organisations [...] where the conclusion of an agreement is necessary in order to 

achieve, within the framework of the Union’s policies, one of the objectives 

referred to in the Treaties [...]’. 

                                                
23

 See Reparation for Injuries suffered in the Service of the United Nations [1949] ICJ Reports 174, 182; 
note that a majority of the Court applied the doctrine expansively: JE Alvarez, International 
Organizations as Law-makers (2005) 93 and, in general, 92–95; cf Sarooshi, cited in footnote 9, 19, fn 
3.  
24

 See eg Chief Justice Marshall of the United States Supreme Court in M’Culloch v State of Maryland 
et al., 17 U.S. 316, 407 (1819). 
25

 It did so for the first time in ERTA, cited in footnote 17, paragraph 17. 
26

 cf A.A. Dashwood and J. Heliskoski, ‘The Classic Authorities Revisited’ in A.A. Dashwood and C. 
Hillion (eds), The General Law of E.C. External Relations (London, 2000) 6. 
27

 Draft Agreement establishing a European laying-up fund for inland waterway vessels [1977] ECR 
741. 
28

 Opinion 1/76, cited in footnote 27, paragraph 3; Opinion 2/94, cited in footnote 13, paragraph 26. 
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As mentioned above, Article 216(1) TFEU lists a third possibility, namely that the 

Union ‘may conclude an agreement with one or more third countries or international 

organisations [...] where the conclusion of an agreement [...] is provided for in a 

legally binding Union act [...]’, which will be examined in the third subsection of the 

section on exclusivity. 

 

3.3. EXCLUSIVITY 

The Member States are prohibited from acting in areas where the Union enjoys 

exclusive competence, except for the necessary implementation of Union legislation, 

and for Member States obtaining authorization to act as agents for the Union. While 

that principle was already established under the EC Treaty, 29 the FEU Treaty now 

explicitly confirms as much in Article 2(1) TFEU. A number of different roads can 

lead to the conclusion that the Union is exclusively competent to act internationally. 

The main principles have now been laid down in Article 3 TFEU, the first paragraph 

of which lists the five explicitly attributed exclusive competences of the Union, while 

the second paragraph attempts to codify the case-law of the Court of Justice on 

exclusive competences. However, that second paragraph is of little use in ex ante 

clarifying the extent of the Union’s exclusive external competences. The criteria 

listed in this provision appear to be neither entirely clear nor sufficiently nuanced and 

hence in need of further judicial clarification. 30  

 

3.3.1. The Treaty Itself Grants Exclusive Competence: A Priori Exclusivity 

Here, exclusivity follows directly from an interpretation of the Treaty provisions, and 

is therefore independent of the exercise of the competences in question by the 

Union. 31 As the new Article 3(1) TFEU makes clear, this category is rather small. 

The Court has derived from the Treaty that the Union enjoys exclusive external 

competence in two fields in particular: the common commercial policy 32 and the 

common fisheries policy. 33 A third area in which the Union appeared to enjoy 

exclusive external competence on the basis of the Treaty was in the external aspects 

of the EMU under Article 111 TEC, now Articles 138 and 219 TFEU, at least with 

respect to the euro and the Member States participating in the final phase of the 

EMU. 34 Article 3(1) TFEU now declares the common commercial policy, monetary 

policy for the Member States whose currency is the euro and the conservation of 

marine biological resources under the common fisheries policy to be exclusive 

competences of the Union. 35 The original core of the Community, the customs 

union, is similarly listed among the Union’s exclusive competences. 36 Another 

exclusive competence listed is the establishing of the competition rules necessary for 

                                                
29

 Cf Constitutional Law of the EU, paragraphs 5-022 and 5-026. 
30

 Compare on the Constitution: P. Craig, EU Administrative Law (2006) 418. 
31

 This is a separate issue from whether the full effects of exclusivity will only apply after the end of a 
transitional period, as was the case with regard to the common commercial policy and common 
fisheries policy. 
32

 Opinion 1/75 [Draft Understanding on a Local Cost Standard drawn up under the auspices of the 
OECD] [1975] ECR 1355, 1363–1364. 
33

 Case 804/79 Commission v United Kingdom [1981] ECR 1045, especially paragraphs 17–18. 
34

 cf C. Zilioli and M. Selmayr, ‘The External Relations of the Euro Area: Legal Aspects’ (1999) 36 
Common Market Law Review 277; P. Eeckhout, External Relations of the European Union: Legal and 
Constitutional Foundations (2004) 129 (‘External Relations of the EU’); further: C.W. Herrmann, 
‘Monetary Sovereignty over the Euro and External Relations of the Euro Area: Competences, 
Procedures and Practice’ (2002) 7 European Foreign Affairs Review 1–24. 
35

 Article 3(1)(e), (c) and (d) TFEU. 
36

 Article 3 TFEU is identical to Article I-13 of the Treaty establishing a Constitution for Europe (‘TC’). 
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the functioning of the internal market. 37 Given that they have important foreign policy 

aspects, the external dimensions of these policies belong to the exclusive 

competence of the Union. 

 

3.3.2. Exclusivity Arising Out of the Exercise of EU Internal Competence: the ERTA-

doctrine 

Both explicit and implied external competences can become exclusive through the 

exercise by the Union of its competences. 38 This is now reflected in Article 3(2) 

TFEU, which provides that the Union will have exclusive competence for the 

conclusion of an international agreement ‘insofar as its conclusion may affect 

common rules or alter their scope’. That provision was intended as a codification of 

the ERTA-doctrine. 

 

First recognized by the Court in the ERTA case and further refined in the Open Skies 

cases, this manner of acquiring exclusive external competences is the result of the 

fact that Member States are not to enter into international obligations outside the 

framework of the Union institutions if these obligations fall (i) within the scope of the 

common rules, or (ii) within an area which is already largely covered by such rules, 

even if there is no contradiction between those commitments and the common 

rules. 39 If the Union has achieved complete harmonization in a given area, it 

acquires an exclusive external competence in that area, even in the absence of any 

express provision authorising its institutions to negotiate with non-Member States. 

This is so because the common rules thus adopted could be affected within the 

meaning of the ERTA-principle if the Member States retained freedom to negotiate 

with non-Member States. 40 

 

The problem lies not only in the determination of when an area is ‘largely covered’, 

but in the concept of ‘area’ itself. The EC Treaty did not and the FEU Treaty does not 

draw any clear lines between ‘areas’. Moreover, surely the ERTA-principle would 

apply if the agreement relates to matters that are covered by a particular Union legal 

instrument, even if the ‘area’ within which that instrument belongs remains largely 

unregulated. 41 

3.3.3. Exclusivity Arising out of Internal Union Legislative Acts 

In Opinion 1/94, the Court held that ‘[w]henever the Community has included in its 

internal legislative acts provisions relating to the treatment of nationals of non-

member countries or expressly conferred on its institutions powers to negotiate with 

non-member countries, it acquires exclusive external competence in the spheres 

                                                
37

 Article 3(1)(b) TFEU. 
38

 This is sometimes referred to as ‘pre-emption’. However, the Court of Justice has never used this 
term and there is no academic consensus on its use. See R. Holdgaard, ‘The European Community’s 
Implied External Competence after the Open Skies Cases’ (2003) 8 European Foreign Affairs Review 
369. 
39

 Case C-467/98 Commission v Denmark [2002] ECR I-9519, paragraph 82; Case C-476/98 
Commission v Germany [2002] ECR I–9855, paragraph 108.  
40

 Commission v Denmark, cited in footnote 39, paragraphs 84; Commission v Germany, cited in 
footnote 39, paragraph 110. 
41

 See Constitutional Principles of EU External Relations, 50-51. Note that this interpretation is not 
invalidated by Protocol No 25 on the exercise of shared competence, which provides as regards Article 
2(2) TFEU that ‘when the Union has taken action in a certain area, the scope of this exercise of 
competence only covers those elements governed by the Union act in question and therefore does not 
cover the whole area’: cf infra.  
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covered by those acts’. 42 The Court seemed to hold that this automatically implied 

exclusive competence for the Community. The Treaty of Lisbon has now codified the 

Court’s case-law in this respect in Article 3(2) TFEU, which provides that the Union 

will have exclusive competence for the conclusion of an international agreement 

‘when its conclusion is provided for in a legislative act of the Union’. 43 However, 

Article 4(3) and (4) TFEU provide for the Union to have competence to carry out 

activities, in particular to define and implement programmes, in the areas of 

research, technological development and space, and to carry out activities and 

conduct a common policy in the areas of development cooperation and humanitarian 

aid. The Treaty explicitly adds that the exercise of those competences ‘shall not 

result in Member States being prevented from exercising theirs’. It must therefore be 

possible for a legislative act of the Union to provide for the conclusion of an 

international agreement without at the same time excluding the Member States from 

concluding an agreement in the same area. 44 Note that Article 216(1) TFEU grants 

the Union the competence to conclude an agreement with one or more third 

countries or international organisations where the conclusion of an agreement is 

‘provided for in a legally binding Union act’, that is to say, in a regulation, a directive 

or a decision. 45 Does the difference in language between Articles 3(2) (‘provided for 

in a legislative act of the Union’) and 216(1) TFEU (‘provided for in a legally binding 

Union act’) imply that the exclusive nature of the external competence depends on 

the nature of the procedure by which the internal act granting that competence was 

adopted? That would seem to be the implication of the wording of those two 

provisions, 46 yet it remains the case that even a legislative act cannot grant the 

Union an exclusive external competence in those areas for which Article 4(3) and (4) 

TFEU explicitly provides that the Member States cannot be prevented from acting 

internationally. 

 

3.3.4. Exclusivity Arising out of the Fact that the Internal and External Aspects of the 

Policy Area can only be Exercised Effectively Together 

The Court seems to regard the distinction between two types of envisaged 

international agreements as crucially important: 

 

(i) the rare factual constellations in which the objectives of European Union 

competences cannot be achieved without including third countries, through 

international agreements, into the binding legal framework regulating the situation. 

The Union acquires exclusive implied external competences in case of such an 

inextricable link, though the Court omitted a reference to the need for such an 

inextricable link in Opinion 1/03. 47 The Court’s case-law has now been codified in 

Article 3(2) TFEU, which provides that the Union will have exclusive competence 

                                                
42

 Opinion 1/94 Competence of the Community to conclude international agreements concerning 
services and the protection of intellectual property [1994] ECR I-5267, paragraph 95; see also 
Commission v Denmark, cited in footnote 39, paragraph 83; Commission v Germany, cited in footnote 
39, paragraph 109. 
43

 According to Article 289(3) TFEU, ‘Legal acts adopted by legislative procedure shall constitute 
legislative acts’. See B. De Witte, ‘Legal Instruments and Law-Making in the Lisbon Treaty’ in The 
Lisbon Treaty: EU constitutionalism without a constitutional treaty? (Vienna, 2008) 92. 
44

 Constitutional Principles of EU External Relations, 68. 
45

 Article 288 TFEU. 
46

 In that sense also, Wouters, Coppens and De Meester, cited in footnote 5, 176. 
47

 Opinion 1/03 Competence of the Community to conclude the new Lugano Convention on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters [2006] ECR I-1145, 
paragraph 115. 
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for the conclusion of an international agreement when this is ‘necessary to enable 

the Union to exercise its internal competence’. 

 

(ii) the many situations in which the Union wishes to further, on the external front, 

internal legislative goals the optimal use of which presupposes an external 

complement, but which could nonetheless arguably have been sufficiently 

attained with internal legislation only. The Union does not acquire exclusive 

external competence in those situations. This is what Opinion 2/92 seemed to 

say, 48 and would appear to correspond to the complementarity principle as 

codified in Article 216(1) TFEU. 

 

In the Open Skies judgments, the Court substantially restricted the scope of 

competences under category (i). After looking at the Court’s reasoning, it is difficult 

to think of a situation in which internal competences cannot possibly be exercised 

solely by internal EU legislation, but must be supported by the conclusion of 

international agreements in the same field. 49  

 

Neither Article 3(2) TFEU and, as mentioned above, Article 216(1) TFEU sufficiently 

reflect the complexity of the case-law on which they are based, especially with 

regard to the need for an ‘inextricable link’ in order for ‘necessity’ to give rise to an 

exclusive Union competence. The Court will have to interpret what is to be 

understood under ‘necessary’ as it had to before the codification and it will 

presumably rely on its earlier case-law to do so.  

 

3.3.5. General Legal Bases in the TFEU and Exclusive External Competence? 

External competence for the Union can arise from such general legal bases as 

Articles 114, 115, and 352 TFEU, 50 which have in the past been used to take 

external measures in the fields of environmental protection, development 

cooperation, and economic, financial, and technical cooperation with third 

countries. 51 The Court clarified the nature of these competences with regard to 

Articles 114 and 352 TFEU in Opinion 1/94, in response to the Commission’s 

allegation that these provisions could serve as a legal basis for an exclusive Union 

competence to conclude GATS. 52 With regard to Article 114 TFEU, the Court held 

that where harmonizing powers have been exercised, the adopted harmonization 

measures may limit or remove the freedom of the Member States to negotiate with 

non-Member States. However, an internal power to harmonize that has not been 

exercised in a specific field cannot confer exclusive external competence in that field 

on the Union. As to Article 352 TFEU, it cannot in itself vest exclusive competence in 

the Union at international level. The principle that internal competence can give rise 

to exclusive external competence only if it is exercised, except where internal powers 

can only be effectively exercised at the same time as external powers, 53 applies a 

                                                
48

 Opinion 2/92 Competence of the Community or one of its institutions to participate in the Third 
Revised Decision of the OECD on national treatment [1995] ECR I-521, paragraph 32. 
49

 This seems to be confirmed in practice, as examples of this type of exclusive competence are so 
scarce that the issue is ‘not a particularly live’ one: Eeckhout, cited in footnote 15, 275–317. 
50

 ex Articles 95, 94 and 308 TEC, respectively. 
51

 See further Constitutional Principles of EU External Relations, 29-31 and 58-59. 
52

 Opinion 1/94, cited in footnote 42, paragraph 87. 
53

 cf Opinion 2/92, cited in footnote 48, paragraph 36. 
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fortiori to Article 352 TFEU. 54 This clear limitation imposed by the Court on the 

otherwise wide ambit of Article 352 TFEU seems a fair result in the balancing act 

between the need for the Union to be able to act effectively in absence of an explicit 

legal basis on the one hand and the structures of the principle of conferral on the 

other. 55  

 

3.3.6. Effects of Exclusivity 

The exclusivity of the Union’s external competence has two main consequences, 

which are really two sides of the same coin. 56 

 

First, when the external competence in a certain area is exclusive, the Member 

States, as the Court put it in the ERTA judgment, ‘no longer have the right, acting 

individually or even collectively, to undertake obligations with third countries’. 57 The 

Court also referred to Article 10 TEC, now Article 4(3) TEU, enshrining the principle 

of loyalty, and concluded that it would be impossible for the Member States 

operating outside the institutional framework of the Union to assume responsibilities 

that might affect or alter the scope of Union rules that have been promulgated for the 

attainment of Treaty objectives. 58 

 

Secondly, the Court pointed out in Ruling 1/78 that when external Union competence 

is exclusive, ‘the Member States, whether acting individually or collectively, are no 

longer able to impose on the Community obligations which impose conditions on the 

exercise of prerogatives which thenceforth belong to the Community and which 

therefore no longer fall within the field of national sovereignty’. 59 In other words, the 

Member States must not attempt to constrain the Union’s exercise of its exclusive 

competence and must cooperate loyally with it in order to facilitate such an 

exercise. 60 

 

However, the Member States retain capacity both under national and international 

law. Exclusive Union competences simply require them not to act autonomously. 

This is evident from the text of Article 2(1) TFEU, which provides for the possibility 

for the Union to empower the Member States to act in an area in which the Union 

enjoys exclusive competence. EU law can, therefore, authorize the Member States 

to act jointly on the international plane even within exclusive external Union 

competences. 61 

 
 

 

 

                                                
54

 Opinion 1/94, cited in footnote 42, paragraph 89. 
55

 Similarly: D. O’Keeffe, ‘Exclusive, Concurrent and Shared Competence’ in A.A. Dashwood and C. 
Hillion (eds), The General Law of E.C. External Relations (London, 2000) 191. 
56

 cf The External Relations of the European Communities, 61–63; O’Keeffe, cited in footnote 55, 192. 
Exclusivity also implies the inapplicability of the principle of subsidiarity (Article 5(3) TEU). 
57

 ERTA, cited in footnote 17, paragraph 17. 
58

 Ibid, paragraph 22; further: Opinion 1/75, cited in footnote 32, 1364. 
59

 Ruling 1/78 Draft Convention of the International Atomic Energy Agency on the Physical Protection of 
Nuclear Materials, Facilities and Transports [1978] ECR 2151, paragraph 32. 
60

 cf ibid, paragraphs 33 and 22; Kramer, cited in footnote 17, paragraphs 44–45. 
61

 See further Constitutional Principles of EU External Relations, 59-61. 
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3.4. NON-EXCLUSIVITY 

The Union’s competence in external matters should be presumed to be non-

exclusive, unless there are clear indications to the contrary. 62 

 

Within the category of non-exclusive competences, two sub-categories can be 

distinguished: 63 (i) ‘shared competences’ as provided for by Articles 2(2) and 4 

TFEU (sometimes referred to as ‘concurrent’ competences), which can be exercised 

by the Member States to the extent that the Union has not exercised, or has decided 

to cease exercising, its competence; (ii) ‘parallel competences’, with regard to which 

both the Union and the Member States remain competent to act internationally 

without the one being able definitively to prevent the other from acting.  Article 4(3) 

and (4) TFEU identifies the areas of research, technological development and space, 

and the areas of development cooperation and humanitarian aid as belonging to that 

category, without using the term ‘parallel’.   

 

Non-exclusive external competence has been recognized to exist by the Court 

mainly in four circumstances. 

 

3.4.1. Pending Exercise of Union Competence 

This is the category of ‘shared’ external competences in accordance with the 

terminology as introduced by Article 2(2) TFEU. Member States may share external 

competences with the Union, where the Union has not yet fully exercised its 

competence or has ceased to do so. This seems to be largely the case as regards 

visas, asylum and immigration.  64 Where competence is shared, it remains non-

exclusive unless and until the Union has acted. Member State concerns as to what 

all this meant in practice led to the inclusion of Protocol No 25 on the exercise of 

shared competence, which provides as regards Article 2(2) TFEU that ‘when the 

Union has taken action in a certain area, the scope of this exercise of competence 

only covers those elements governed by the Union act in question and therefore 

does not cover the whole area’. In other words, one swallow does not make a 

summer. However, given that, as mentioned above, the FEU Treaty, like the EC 

Treaty, is not really divided into ‘areas’, the clarification provided by this Protocol is 

rather limited.  

 

3.4.2. Flowing from the legal basis for external action in the Treaty 

Some TFEU provisions explicitly provide for external competence in a particular area 

to be parallel between the Union and the Member States. Such a provision mostly 

either grants the Union a competence to enter into international agreements or 

confirms it with regard to the Member States and this is either preceded or followed 

by a formula to the effect that this is without prejudice to the external competences of 

either the Member States or the Union respectively. An important example 65 is 

                                                
62

 Opinion of Advocate General Jacobs in Case C-316/91 European Parliament v Council [1994] ECR I-
625, point 40. 
63

 For comparison: A. Von Bogdandy and J. Bast, ‘The European Union’s Vertical Order of 
Competences: The Current Law and Proposals for its Reform’ (2002) 39 Common Market Law Review 
248–250. 
64

 Transport policy is another good example of this: ERTA, cited in footnote 17, paragraphs 17–18 and 
Opinion 1/94, cited in footnote 42, paragraph 77. 
65

 cf also Article 219(4) TFEU (ex Article 111(5) TEC); Article 191(4) TFEU (ex Article 174(4) TEC). 
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Article 211 TFEU 66 on development cooperation, where it is stated that the Union 

and the Member States, each within their respective spheres of competence, are to 

cooperate with third countries and with the competent international organizations. 

According to Article 209(2) TFEU, the arrangements for Union cooperation may be 

the subject of agreements between the Union and the third parties concerned, which 

are negotiated and concluded in accordance with Article 218 TFEU. 67 However, 

Article 209(2) TFEU ends with the explicit assurance that the external competence 

described in that Article ‘shall be without prejudice to Member States’ competence to 

negotiate in international bodies and to conclude international agreements’. As 

mentioned above, Article 4(4) TFEU provides for the exercise of the Union’s 

competence in the areas of development cooperation and humanitarian aid not to 

result in Member States being prevented from exercising theirs, thus creating parallel 

competences in those areas. 

 

3.4.3. On the Basis of Internal Union Minimum Standards 

The concept of minimum requirements involves the Union harmonizing a certain 

policy area on the basis of minimum standards, while leaving the Member States 

free to adopt more stringent measures. 

 

The fact that both the Union rules and the international agreement in question lay 

down minimum standards ‘may justify the conclusion that the [Union] rules are not 

affected, even if the [Union] rules and the provisions of the agreement cover the 

same area’. 68 The requirement that both the Union rules and the international 

agreement in question lay down minimum standards is necessary in order not to 

inhibit the development of Union law. If an international agreement lays down an 

absolute standard, and the Union subsequently decides to raise its minimum 

standards above the absolute standard of the agreement, a conflict may arise with 

inevitable consequences for the international responsibility of the Union. 

 

3.4.4. In Areas where Union and Member State Competence can Co-exist 

In certain situations, international agreements cover areas that will naturally fall both 

within the competences of the Union and the Member States without the 

competence of one excluding the competence of the other. An example would be the 

Vienna Convention on the Law of Treaties Between States and International 

Organizations or Between International Organizations. 69 Both the Union and the 

Member States should in theory be able to accede to such an international 

agreement without in any way impinging on the competence of the other one. 70 

 

                                                
66

 ex Article 181 TEC. 
67

 ex Article 300 TEC. 
68

 Opinion 1/03, cited in footnote 47, paragraphs 123 and 127. See also Opinion 2/91 Convention No 
170 of the International Labour Organization concerning safety in the use of chemicals at work [1993] 
ECR I-1061, paragraph 18, where the Court ruled that if the Community decides to adopt rules that are 
less stringent than those contained in ILO Convention No 170, the Member States have two options: 
they can either rely on what is now Article 153(4) TFEU (ex Article 137(4) TEC) to adopt more stringent 
measures for the protection of working conditions, or they can apply for that purpose the provisions of 
ILO Convention No 170. If, however, the Community decides to adopt more stringent measures than 
those contained in ILO Convention No 170, ‘there is nothing to prevent the full application of Community 
law by the Member States under Article 19(8) of the ILO Constitution’, which allows Members of the ILO 
to adopt more stringent measures than those set out in the ILO conventions and recommendations.  
69

 25 ILM 543 (1986). 
70

 cf The External Relations of the European Communities, 66, fn 157. 
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3.5. DIFFERENCE BETWEEN PRIMACY AND EXCLUSIVITY 

While both primacy and exclusivity were derived from the principle of loyalty now 

enshrined in Article 4(3) TEU, 71 the effect of the two principles is different. 

 

Primacy provides a conflict rule for internal policies whereby Union law takes 

precedence over Member State law in case of conflict and to the extent of that 

conflict. It is clear from the IN.CO.GE case 72 that Union law does not purport to 

disable the Member States from exercising competences available to them under 

their constitution. It does not detract from the legislative capacity of the Member 

States and even conflict does not render the Member State law non-existent. It only 

limits the exercise of the Member States’ competences. 

 

Exclusivity goes further. It provides a conflict rule predominantly for external policies 

and imposes an obligation on the Member States not to enter into any international 

agreements that could affect the Union’s exclusive competences. In other words, it 

limits the possibility for lawmaking by the Member States. They are legally obliged 

not to exercise their competences to enter into certain international agreements. 

 

There are three main reasons for this: (i) the desire to avoid adverse consequences 

for the Member States’ international liability in case they conclude an international 

agreement incompatible with European Union law; (ii) the possibility that the 

existence of an international agreement autonomously concluded by the Member 

States could prejudice the integrity of the ‘coherent system’ of rules established by 

European Union law; 73 and (iii) the possibility that Member States might block the 

evolution of European Union law by concluding international agreements the subject-

matter of which is covered by common rules, thus ‘freezing‘ European Union law in 

the state it is in at the moment the agreement is concluded. This explains why even if 

the intended agreement would be consistent with European Union law, the Member 

States are not allowed to conclude it if it falls under exclusive Union competences. 

 

However, exclusive Union competences have not actually been taken away 

completely from the Member States. The effect of exclusivity is to prevent the 

Member States from acting internationally in any area of exclusive Union 

                                                
71

 ex Article 10 TEC. See also M. Cremona, ‘Defending the Community Interest:  the Duties of 
Cooperation and Compliance’ in M. Cremona and B. de Witte (eds), EU Foreign Relations Law. 
Constitutional Fundamentals (Oxford and Portland, Oregon, 2008) 125-169. Article 351 TFEU (ex 
Article 307 TEC) too is an expression of the (mutual) duty of loyal cooperation (now called sincere 
cooperation) under Article 4(3) TEU (ex Article 10 TEC). It provides that while the rights and obligations 
arising from agreements concluded before 1 January 1958 or, for acceding States, before the date of 
their accession, between one or more Member States on the one hand, and one or more third countries 
on the other, shall not be affected by the provisions of the Treaties, the Member State or States 
concerned are to take all appropriate steps to eliminate the incompatibilities established to the extent 
that such agreements are not compatible with the Treaties. Where necessary Member States are to 
assist each other to this end and, where appropriate, to adopt a common attitude. See the Opinion of 
Advocate General Tizzano in Case C-216/01 Budvar [2003] ECR I13617, point 150, and the Opinions of 
Advocate General Poiares Maduro in Case C402/05 P Kadi v Council and Commission [2008] ECR I-
6351, point 32, in Case C-415/05 P Al Barakaat International Foundation v Council and Commission 
[2008] ECR I-6351, point 32, and in Case C-205/06 Commission v Austria and Case C-249/06 
Commission v Sweden [2009] ECR-1301, point 33. See further J. Klabbers, Treaty Conflict and the 
European Union (Cambridge, 2009). 
72

 Joined cases C-10/97 to C-22/97 Ministero delle Finanze v IN.CO.GE.’90 and Others [1998] ECR I-
6307; see Constitutional Principles of EU External Relations, 37-38. 
73

 See Opinion 1/03, cited in footnote 47, paragraphs 122–133. 
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competence unless they do so under EU control. It is, however, crucial that the 

Member States retain their competence under international law, in order to be able to 

act internationally for the Union should the latter be prevented from doing so.  

 

3.6. DECISION-MAKING 

The ordinary Union method74 of decision-making is characterized by (i) the central 

role of the Commission in formulating proposals; 75 (ii) qualified majority voting 

(‘QMV’) in the Council; 76 (iii) involvement of the European Parliament with varying 

intensity depending on the decision-making procedure; 77 and (iv) the role of the 

Court in ensuring judicial accountability. 78 

 

This is not the place to set out and analyse the various aspects of the ordinary Union 

method. However, a couple of particular points as regards its operation within the 

field of external relations need to be made. 

 

First, as far as autonomous acts are concerned, the Union legal instruments are 

identical in internal and external policies. However, it should be noted that the EC 

Treaty legal instruments as laid down in Article 249 TEC did not appear fully to meet 

the needs of the Union regarding external relations. Recourse was therefore often 

had to so-called sui generis instruments. 79 It remains to be seen to what extent this 

will still be the case under Article 288 TFEU. The fact that decisions not specifying to 

whom they are addressed, which formerly fell outside the scope of Article 249 TEC 

and were therefore sui generis, are now given an explicit legal basis in the fourth 

paragraph of Article 288 TFEU, would seem to point to there being less need to have 

recourse to legal instruments outside the scope of that Article.  

 

Secondly, the role of the European Parliament in the Union’s external relations, while 

larger than in the CFSP, is still smaller than with regard to internal Union policies. 80  

This was even more the case before the entry into force of the Lisbon Treaty. For 

example, in the Union’s largest and most successful area of foreign policy, the 

common commercial policy, the European Parliament had no formal role in the 

internal decision-making procedure under the EC Treaty. On the other hand, the 

European Parliament was involved on an equal footing with the Council in adopting 

autonomous measures necessary to further the objectives of the Union’s 

                                                
74

 Formerly usually referred to as ‘Community method’.  See the Opinion of Advocate General Mazák in 
Commission v Council (C-440/05), cited in footnote 12, point 46, describing the ‘Community method’ as 
‘characterising the “hard core” of European integration under the European Communities’. 
75

 Article 17(2) TEU now provides: ‘Union legislative acts may only be adopted on the basis of a 
Commission proposal, except where the Treaties provide otherwise. Other acts shall be adopted on the 
basis of a Commission proposal where the Treaties so provide’. 
76

 Article 16(3) TEU: ‘The Council shall act by a qualified majority except where the Treaties provide 
otherwise’. 
77

 Note that the co-decision procedure (ex Article 251 TEC) has now become the ordinary legislative 
procedure (Articles 289 and 294 TFEU), while its scope of application has been significantly enlarged, 
notably covering the measures defining the framework for implementing the common commercial policy 
(Article 207(2) TFEU).  
78

 See Article 19(1) TEU, which contains the Court’s ‘mission statement’: ‘It shall ensure that in the 
interpretation and application of the Treaties the law is observed’. 
79

 See further Constitutional Principles of EU External Relations, 73-74 and 119-121. 
80

 See further D. Thym, ‘Parliamentary Involvement in European International Relations’ in M. Cremona 
and B. de Witte (eds), EU Foreign Relations Law. Constitutional Fundamentals (Oxford and Portland, 
Oregon, 2008) 201-232. 
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development cooperation. The co-decision procedure 81 applied to the adoption of 

these measures. 82 

 

The Lisbon Treaty has changed the role of the European Parliament in EU external 

relations in quite important ways, especially with regard to the ordinary EU external 

relations. As regards the common commercial policy, Article 207(2) TFEU now 

provides for the ordinary legislative procedure to apply to measures defining the 

framework for its implementation. Because Article 218(6)(a)(v) TFEU now provides 

for the Parliament’s consent to be necessary for agreements covering fields to which 

the ordinary legislative procedure applies, the common commercial policy is now in 

principle subject to full parliamentary control, both as regards autonomous measures 

and international agreements.  

 

Finally, an all-important point of discussion regarding the ordinary Union method is 

the procedure followed by the Council for adopting decisions. The options range 

from unanimity to several forms of majority voting, mostly through QMV. For 

example, before the entry into force of the Lisbon Treaty, when taking the unilateral 

internal measures ‘implementing the common commercial policy’ the Council acted 

by a QMV on a proposal from the Commission. 83 This central competence of EC 

external relations, and indeed of the Community as a whole, therefore operated by 

way of a very lightweight  

decision-making system. As just explained, Article 207(2) TFEU now provides for the 

ordinary legislative procedure to apply to measures defining the framework for 

implementing the common commercial policy, thus doing away with the lightweight 

decision-making procedure previously applicable.  

 

3.7. INTERNATIONAL AGREEMENTS 

While the EC Treaty lacked a general legal basis for substantive external relations 

action, it has from the start contained a general procedural legal basis for the 

conclusion of international agreements in Article 300 TEC. 84 The most striking 

difference with the law-making procedure for autonomous measures or for internal 

matters is the role of the Commission (whose right of initiative is more limited with 

regard to international agreements) and the very limited involvement of the European 

Parliament. 

 

As under Article 300 TEC, the new unified procedure for negotiating international 

agreements under Article 218 TFEU starts with the Commission making a 

recommendation to the Council (Article 218(1) TFEU). 85 However, where the 

envisaged agreement exclusively or principally concerns the CFSP, it is the High 

Representative of the Union for Foreign Affairs and Security Policy (‘the High 

                                                
81

 Article 251 TEC. The co-decision procedure is now the ordinary legislative procedure, see Article 294 
TFEU. 
82

 Article 179(1) TEC (now Article 209(1) TFEU). 
83

 Article 133(2) and (4) TEC. 
84

 ex Article 228 TEEC. 
85

 ex Article 300(1) TEC, which of course only concerned the Community pillar. The Commission can 
also conduct exploratory discussions in the pre-negotiation stage with potential third country treaty-
partners: C. Flaesch-Mougin, ‘Le Traite de Maastricht et les compétences externes de la Communauté 
européenne: a la recherche d’une politique externe de l’union’ (1993) 29 Cahiers de droit européen 378; 
Constitutional Law of the EU, 883, paragraph 21-004. 
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Representative’) who makes this recommendation. This is one example of how the 

Lisbon Treaty maintains the differentiation between ordinary EU external relations 

and the CFSP.  

 

Unlike the procedure for internal matters, the Council is not bound by this proposal, 

and can ignore or change it. With regard to external policies, the Council can stop 

the Commission, which it cannot do with regard to internal policies. If the Council 

shares the Commission’s or the High Representative’s opinion, it adopts a decision 

authorising the opening of negotiations and, depending on the subject of the 

agreement envisaged, nominating the Union negotiator or the head of the Union’s 

negotiating team. 86 The Council will therefore probably let the appointment of the 

negotiator depend upon what it judges to be the ‘centre of gravity’ of the agreement. 

If the Council deems it to be the CFSP, it will most likely appoint the High 

Representative as negotiator.  

 

When negotiating the agreement, this negotiator has to consult with special 

committees appointed by the Council to assist it in this task, and stay within the 

confines of the negotiating directives given to it by the Council. 87 

 

The signing stage, which may include a decision on the provisional application of the 

agreement, 88 starts with the negotiator nominated by the Council making a proposal 

to that effect. 89 It is then up to the Council to decide on the signing of the agreement 

and, if necessary, its provisional application before entry into force, and hence to 

approve or disapprove of the negotiator’s proposal, acting by QMV, or by unanimity 

in the same circumstances as described below regarding the conclusion of the 

agreement. 90 

 

                                                
86

 Article 218(3) TFEU. As the Court held in two infringement proceedings brought against Luxembourg 
and Germany, the adoption of a decision authorizing the Commission to negotiate an international 
agreement on behalf of the Union marks the start of a concerted Union action at the international level. 
For that purpose it requires at the very least a duty of close cooperation between the Member States 
and the Union institutions ‘in order to facilitate the achievement of the Community tasks and to ensure 
the coherence and consistency of the action and its international representation’ (Case C-266/03 
Commission v Luxembourg [2005] ECR I-4805, paragraph 60 and Case C-433/03 Commission v 
Germany [2005] ECR I-6985, paragraph 66). If a Member State autonomously concludes an 
international agreement on the same subject-matter after the Council has authorized the Commission to 
open negotiations, without consulting with the Union institutions, it infringes Article 10 TEC (now Article 
4(3) TEU) (Commission v Luxembourg, paragraphs 57–66 and Commission v Germany, paragraphs 
64–73). Note, however, that the Court has held that a formal decision is not needed for the obligation of 
cooperation in good faith pursuant to Article 4(3) TEU to apply, as long as the content of the EU position 
can be established to the requisite legal standard. By unilaterally proposing that perfluoroctane 
sulfonate be listed in Annex A to the Stockholm Convention on Persistent Organic pollutants, Sweden 
had therefore failed to fulfil its obligations under Article 10 TEC (now Article 4(3) TEU): see Case C-
246/07 Commission v Sweden, judgment of 20 April 2010, not yet reported, paragraphs 75-77 and 103-
104. 
87

 Article 218(4) TFEU. 
88

 See Article 25 Vienna Convention on the Law of Treaties, 23 May 1969, UN Doc. A/Conf.39/27; 1155 
UNTS 331; 8 ILM 679 (1969); 63 AJIL 875 (1969) (cf Article 25 Vienna Convention on the Law of 
Treaties Between States and International Organizations or Between International Organizations, 25 
ILM 543 (1986)). 
89

 Article 218(5) TFEU. See, for example, the Commission Proposal of 3 May 2010 for a Decision of the 
Council and the representatives of the Governments of the Member States of the European Union, 
meeting within the Council on the signature and provisional application of the Protocol to Amend the Air 
Transport Agreement between the European Community and its Member States, of the one part, and 
the United States of America, of the other part, COM(2010)209 final. 
90

 Article 218(8) TFEU (ex Article 300(2) TEC). 
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Under Article 300 TEC, the European Parliament had to be ‘immediately and fully’ 

informed if the Council decided that an agreement was to apply provisionally. 91 

Article 218(10) TFEU now provides for the European Parliament to be immediately 

and fully informed at all stages of the procedure.  

 

The Council concludes the agreement through a decision by QMV, acting on a 

proposal by the negotiator. 92 Indeed, the first subparagraph of Article 218(8) TFEU 

specifies that the Council is to act by QMV throughout the procedure. Nonetheless, 

pursuant to the second subparagraph, a number of exceptions apply. The Council 

acts unanimously (i) when the agreement covers a field for which unanimity is 

required for the adoption of a Union act; (ii) as regards association agreements; 93 

and (iii) as regards agreements establishing economic, financial and technical 

cooperation 94 with candidate Member States. A specific case in which the Council is 

to act unanimously concerns the agreement on accession of the Union to the 

European Convention for the Protection of Human Rights and Fundamental 

Freedoms (‘ECHR’). 95 Additionally, the decision concluding this agreement is to 

enter into force only after it has been approved by the Member States in accordance 

with their respective constitutional requirements. Article 207(4) TFEU, which contains 

a number of specific rules on the negotiation and conclusion of agreements within 

the sphere of the common commercial policy, adds more exceptions. The Council is 

to act unanimously as regards agreements in the fields of trade in services, the 

commercial aspects of intellectual property, and foreign direct investment where 

such agreements include provisions for which unanimity is required for the adoption 

of internal rules. Moreover, the Council is to act unanimously as regards agreements 

(a) in the field of trade in cultural and audiovisual services, where these agreements 

risk prejudicing the Union’s cultural and linguistic diversity; and (b) in the field of 

trade in social, education and health services, where these agreements risk seriously 

disturbing the national organisation of such services and prejudicing the 

responsibility of Member States to deliver them. 

 

                                                
91

 The third paragraph of Article 300(2) TEC. Apart from that, there was no Treaty-based involvement of 
the European Parliament in the signing stage of an international agreement. 
92

 Article 218(6) TFEU (second paragraph of ex Article 300(1) TEC). Under the old Treaty framework, 
the second subparagraph of Article 300(1) TEC established the rule that voting in the Council on the 
opening of negotiations for international agreements would normally proceed through QMV. The 
general rule of QMV in the Council had two main exceptions: (1) when the agreement fell within an area 
of competence that required unanimity in the Council for the adoption of internal measures; and (2) 
when the international agreement in question was an ‘association agreement’ as referred to in Article 
310 TEC. In these cases, the Council acted by unanimity instead of QMV (the second subparagraph of 
Article 300(1) TEC and the first subparagraph of Article 300(2) TEC). The Council also acted by 
unanimity in a number of specific areas. This was the case regarding agreements in the fields of trade 
in services and the commercial aspects of intellectual property, when they related to a field in which the 
Community had not yet exercised the competences conferred upon it by the EC Treaty by adopting 
internal rules (the second subparagraph of Article 133(5) TEC). The same counted for a ‘horizontal 
agreement’ in the fields of trade in services and the commercial aspects of intellectual property where 
that agreement included provisions for which unanimity was required for the adoption of internal rules or 
where it related to a field in which the Community had not yet adopted internal rules, and agreements 
relating to trade in cultural and audiovisual services, educational services, and social and human health 
services as referred to in the second subparagraph of Article 133(6) TEC. (third subparagraph of Article 
133(5) TEC). The exact meaning of ‘horizontal agreement’ was unclear: External Relations of the EU, p. 
51; P. Koutrakos, EU International Relations Law (2006) 69 (‘EU International Relations Law’). 
93

 Article 217 TFEU. 
94

 Article 212 TFEU. 
95

 Article 6(2) TEU. 
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Until the end of the five-year transitional period provided for by the Treaty of 

Amsterdam (end of April 2004), unanimity was the prevailing decision-making 

procedure as regards Title IV of the EC Treaty. 96 Following the expiry of that period, 

QMV became the main decision procedure for asylum and migration policy 

measures, with the exception of measures concerning legal migration, to which 

unanimity (in combination with consultation of the European Parliament) still 

applied. 97 Articles 78(2) and 79(2) TFEU now provide for the ordinary legislative 

procedure to apply to measures for a common European asylum system and a 

common immigration policy.  

 

That also implies that the European Parliament will have to consent to every 

international agreement to be concluded in those fields. Article 218 TFEU now 

explicitly provides for parliamentary involvement to be the rule as regards 

international agreements, with the exception of agreements relating exclusively 98 to 

the CFSP. Apart from that, Article 218(6)(b) TFEU provides for consultation of the 

European Parliament to be required in all cases except those explicitly listed in 

Article 218(6)(a) TFEU, for which consent is required: (i) association agreements; 99 

(ii) the agreement on Union accession to the ECHR; 100 (iii) agreements establishing 

a specific institutional framework by organising cooperation procedures; 101 (iv) 

agreements with important budgetary implications for the Union; 102 and (v) 

                                                
96

 Article 67(1) TEC. See further J. Monar, ‘The EU as an International Actor in the Domain of Justice 
and Home Affairs’, 9 European Foreign Affairs Review (2004) 403-404 (‘The EU as an International 
Actor in the Domain of Justice and Home Affairs’). 
97

 See, for an overview, S. Peers, ‘Legislative Update: EU Immigration and Asylum Competence  and 
Decision-Making in the Treaty of Lisbon’ 10 European Journal of Migration and Law (2008) 220-221. 
98

 Agreements under Article 218 TFEU may combine aspects of external relations falling under the 
ordinary EU framework and falling under the CFSP.  
99

 Article 217 TFEU. 
100

 Article 6(2) TEU. 
101

 Given that most agreements involving a cooperation procedure establish some sort of institutional 
framework, the latter can hardly be the distinguishing feature of this type of agreement. This category 
therefore probably refers to international agreements setting up an institutional structure attaining a 
certain level of complexity, but which are none the less not concluded under Article 217 TFEU (such as 
the WTO Agreement). An example is the European Parliament’s assent to the Community’s accession 
to the Hague Conference on Private International Law: Council Decision 2006/719/EC of 5 October 
2006 on the accession of the Community to the Hague Conference on Private International Law (OJ 
2006 L 297, p. 1). The Court would have had the chance to resolve the issue in Case C-566/08 
Parliament v Council, removed from the register. In that case, the Parliament sought the annulment of 
Council Decision 2008/780/EC of 29 September 2008 on the conclusion, on behalf of the European 
Community, of the Southern Indian Ocean Fisheries Agreement (OJ 2008 L 268, p. 27). The European 
Parliament relied on a single plea in law in support of its application, namely the wrong choice of legal 
basis for the contested decision. According to the Parliament, it was clear both from the interpretation of 
Article 300 TEC and from the content of the agreement at issue that that agreement fell within the 
category of agreements establishing a specific institutional framework by organising cooperation 
procedures. Consequently, the contested decision should have been adopted on the basis of Article 37 
TEC (now Article 43 TFEU) in conjunction with the first sentence of the first subparagraph of Article 
300(2) TEC and the second subparagraph of Article 300(3) TEC (requiring the assent of the European 
Parliament to be obtained) and not on the basis of Article 37 TEC in conjunction with the first sentence 
of the first subparagraph of Article 300(2) TEC and the first subparagraph of Article 300(3) TEC 
(providing merely for the Parliament to be consulted). The Court referred the case to the Grand 
Chamber and was therefore presumably going to deal with the issue as a matter of principle. However, 
the Parliament withdrew the case after the entry into force of the Treaty of Lisbon, presumably because 
of its significantly enlarged powers with regard to international agreements. Nonetheless, the category 
still exists under Article 218(6)(a)(iii) TFEU and a clarification by the Court would have been welcome. 
102

 The following criteria need to be taken into account in determining whether an agreement has 
important budgetary implications: (i) the fact that expenditure under the agreement is spread over 
several years; (ii) a comparison of the expenditure under an agreement with the amount of the 
appropriations designed to finance the Community’s external operations; and (iii) where a sectoral 
agreement is involved, the latter analysis may in appropriate cases, and without excluding the possibility 
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agreements covering fields to which either the ordinary legislative procedure 

applies, 103 or the special legislative procedure where consent by the European 

Parliament is required. 104 

 

Category (v) brings about a small revolution in the external relations of the EU. 

Under the second paragraph of Article 300(3) TEC, that category contained 

‘agreements entailing amendment of an act adopted under the [co-decision] 

procedure’. 105 Given that consent of the Parliament is now required every time the 

ordinary legislative procedure applies and given the fact that the scope of the 

ordinary legislative procedure has been significantly enlarged in comparison to the 

co-decision procedure, Article 218(6)(a)(v) TFEU implies a substantial extension of 

the power of the European Parliament.  

 

Under the EC Treaty, the internal Community instrument used by the Council to 

conclude international agreements was usually a sui generis ‘decision’, but the 

Council could equally act through a regulation or a decision in the sense of Article 

249 TEC, without changing anything vis-à-vis the legal status of the agreement. 106 

International agreements have, for example, at times been concluded by way of a 

regulation. 107 As mentioned above, while decisions not specifying to whom they are 

addressed formerly fell outside the scope of Article 249 TEC and were therefore sui 

generis, they are now given an explicit legal basis in the fourth paragraph of Article 

288 TFEU. There would therefore be less need to have recourse to legal instruments 

outside the scope of that Article. Nonetheless, regardless of whether the legal 

instrument by which an international agreement is concluded is listed in Article 288 

TFEU or is sui generis, it will be amenable to judicial review by the Court of 

Justice. 108 

 

 

                                                                                                                                      
of taking other factors into account, be complemented by a comparison between the expenditure 
entailed by the agreement and the whole of the budgetary appropriations for the sector in question, 
taking the internal and external aspects together: Case C-189/97 European Parliament v Council ECR 
[1999] I-4741, paragraphs 20–32; see also EU International Relations Law, pp. 145–147. 
103

 Article 294 TFEU. 
104

 Article 259(2) TFEU: ‘In the specific cases provided for by the Treaties, the adoption of a regulation, 
directive or decision by the European Parliament with the participation of the Council, or by the latter 
with the participation of the European Parliament, shall constitute a special legislative procedure’. See, 
for example, Article 352(1) TFEU. 
105

 Emphasis added. The Court never ruled on the scope of this category. Further: the Opinion of 
Advocate General Léger in Joined Cases C-317/04 and C-318/04 European Parliament v Council and 
Commission [2006] ECR I-4721, points 181–183. 
106

 cf U. Everling, ‘The Law of the External Economic Relations of the European Community’, in M. Hilf, 
F.G. Jacobs, and E.U. Petersmann (eds), The European Community and GATT (Deventer, 1986) 96; C. 
Tomuschat, ‘Artikel 228 [Abkommen der Gemeinschaft]’ in H. Von der Groeben, J. Thiesing, and C.D. 
Ehlermann (eds), Kommentar zum EWG-Vertrag (Baden-Baden, 1997) 5495–5496, paragraph 44; 
Constitutional Law of the EU, 886, paragraph 21-007. 
107

 eg Council Regulation (EEC) No 2616/85 of 16 September 1985 concerning the conclusion of a 
Trade and Economic Cooperation Agreement between the European Economic Community and the 
People’s Republic of China (OJ 1985 L 250, p. 1). See M. Maresceau, ‘Bilateral agreements concluded 
by the European Community’ in (2004) 309 Receuil des cours 217, fn 202. 
108

 See ERTA, cited in footnote 17, paragraph 42; Case C-327/91 France v Commission [1994] ECR I-
3641, paragraphs 14–17. 
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3.8. IMPLEMENTATION 

Union measures are, in the absence of specific provisions to the contrary, to be 

implemented by the Member States, 109 with due regard to Article 4(3) TEU. 110 The 

contrast between internal and external policies regarding the involvement of the 

Commission is particularly relevant here. In internal matters, the Commission’s role 

is intermediate and has been traditionally largely limited to the issuance of short-term 

regulations, for example with regard to the common agricultural policy. The Member 

States are responsible for all implementation ‘on the ground’. 111 In external relations, 

however, the Commission generally plays a central role in ‘on the ground’ 

implementation regarding external relations competences. In the field of 

development cooperation, for example, or in programmes such as under the 

European Neighbourhood and Partnership Instrument, 112 the Commission actively 

oversees implementation. If uniform conditions for implementing legally binding 

Union acts are required at the Union level, those acts are to confer implementing 

powers on the Commission, or, in duly justified specific cases and in the cases 

provided for in Articles 24 and 26 TEU (i.e. the CFSP), on the Council. 113 A panoply 

of committees had already been set up under the EC Treaty to control the 

Commission’s exercise of its implementing powers, and the FEU Treaty now 

provides for the rules and general principles concerning those mechanisms for 

control to be laid down in a regulation adopted in accordance with the ordinary 

legislative procedure. 114 With the entry into force of the Treaty of Lisbon came also 

the possibility for a legislative act to delegate, under certain conditions, to the 

Commission the power to adopt non-legislative acts of general application to 

supplement or amend certain non-essential elements of the legislative act. 115 That 

possibility could potentially also be used within the field of external relations. 

 

 

 

 

                                                
109

 Article 291(1) TFEU.  
110

 ex Article 10 TEC. 
111

 This needs to be nuanced with regard to competition policy, in which the Commission is strongly 
involved in the actual implementation on the ground (see Articles 105 and 106(3) TFEU), as well as with 
regard to anti-dumping, in which it is more involved than in other internal matters, albeit less than 
regarding competition (see Council Regulation No 1225/2009 of 30 November 2009 on protection 
against dumped imports from countries not members of the European Community (OJ 2009 L 343, p. 
51 and corrigendum OJ 2010 L 7, p. 22)). 
112

 Regulation (EC) No 1638/2006 of the European Parliament and of the Council of 24 October 2006 
laying down general provisions establishing a European Neighbourhood and Partnership Instrument 
(OJ 2006 L 310, p. 1). Note that the Lisbon Treaty provided the ENP with an explicit legal basis in 
Article 8 TEU. 
113

 Article 291(2) TFEU. Compare Article 202, third indent TEC, pursuant to which the Council could 
confer on the Commission powers for the implementation of the rules that the Council laid down. It 
could impose certain requirements regarding the exercise of these powers. It could also reserve the 
right, in specific cases, to exercise directly implementing powers itself.  See Case C-403/05 Parliament 
v Commission [2007] ECR I-9045, in which the Commission was found to have exceeded the 
implementing powers conferred on it by Council Regulation (EEC) No 443/92 of 25 February 1992 on 
financial and technical assistance to, and economic cooperation with, the developing countries in Asia 
and Latin America (OJ 1992 L 52, p. 1) by adopting the decision approving a project relating to the 
security of the borders of the Republic of the Philippines to be financed by budget line 19 10 02 in the 
general budget of the European Communities (Philippines Border Management Project, No 
ASIA/2004/016-924) (not published in the Official Journal of the European Union). The Court 
accordingly annulled the decision. 
114

 Article 291(3) TFEU. 
115

 Article 290 TFEU. 
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3.9. MIXITY 

 

3.9.1. Mixed Agreements 

 

What are mixed agreements?  

A mixed agreement can be defined as an agreement that includes among its parties 

the Union and all or some of the Member States, and which falls partly within the 

competence of the Union and partly within the competence of the Member States. 116 

 

Why are there mixed agreements?  

There are a variety of reasons why Member States or third parties might prefer both 

the Union and the Member States to become a party to an international agreement. 

Nonetheless, mixed external action is almost invariably the outcome of internal 

power struggles within the Union, and virtually never the result of a specific demand 

from a non-Union contracting partner. 117 Their lack of clarity as to the precise 

vertical division of competences makes mixed agreements suitable for enabling the 

Union to act internationally while keeping the competence situation sufficiently vague 

so as not to affect openly the Member States’ external competences. Moreover, an 

overly accurate determination of the respective competences of the Union and the 

Member States might ‘freeze’ the Union’s competences and hinder its evolving 

constitutional order. 118 However, the unwillingness of the Union to provide any clear 

division of competences makes it difficult, particularly for third parties to a mixed 

agreement, to know who should be held responsible in the event of non-compliance. 

 

Has the Lisbon Treaty reduced the need for resort to mixed agreements? Strictly 

speaking, it would indeed seem that there are currently less reasons to resort to 

mixity than before. For example, under the previous Treaty framework, if an 

agreement needed to integrate both first and second pillar elements, the preferred 

solution was often to consider the ‘second pillar’ aspects of the agreement as 

belonging to Member State competences and resorting to a mixed agreement 

involving the Community and the Member States.119 Under Article 218 TFEU, such a 

‘cross-pillar’ agreement could be concluded as one integrated Union agreement 

while taking into account the differences in procedure between the CFSP and non-

CFSP aspects of the agreement. What if the agreement covers a subject-matter 

belonging to competences shared between the Union and the Member States? 

Could Article 2(2) TFEU, which provides for the Member States to exercise their 

competence ‘to the extent that the Union has not exercised its competence’ or ‘to the 

extent that the Union has decided to cease exercising its competence’ be interpreted 

                                                
116

 J. Heliskoski, Mixed Agreements as a Technique for Organizing the International Relations of the 
European Community and its Member States (The Hague, London, New York, 2001) 7 (‘Mixed 
Agreements as a Technique’); for an analysis of the Partnership and Cooperation Agreements with the 
Union's East-European neighbours as constituting a new model of mixed agreements: C. Hillion, The 
European Union and its East-European Neighbours. A Laboratory for the Organisation of EU External 
Relations (Oxford and Portland, Oregon, forthcoming 2010). For a recent analysis of the issues raised 
by mixed agreements:  C. Hillion and P. Koutrakos, Mixed Agreements Revisited. The EU and its 
Member States in the World (Oxford and Portland, Oregon 2010). 
117

 See already C.D. Ehlermann, ‘Mixed Agreements. A List of Problems’ in D. O’Keeffe and H.G. 
Schermers (eds), Mixed Agreements (Deventer, 1983) 4–9. 
118

 cf P.J. Kuijper, ‘The Conclusion and Implementation of the Uruguay Round Results by the European 
Community’ (1995) 6 Eur J Intl L 235; Mixed Agreements as a Technique, 73 and 95–100. 
119

 Cf. Constitutional Principles of EU External Relations, 294-298 
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as precluding the Member States from exercising their competence to conclude an 

international agreement when the Union has decided to exercise its competence as 

well? That appears to be legally a defensible interpretation 120 which, however, the 

Member States are unlikely to share with great enthusiasm. 

 

Concluding mixed agreements  

There is no specific procedure for concluding mixed agreements. A practice has 

none the less developed by which the majority of mixed agreements are negotiated 

under the procedure in what is now Article 218 TFEU, in combination with a more 

pronounced presence of representatives from the Member States, as well as 

coordination meetings during which the line to be followed by the Commission during 

the negotiations is decided. 121 For example, notwithstanding the acrimonious battles 

over the vertical division of competences during the Uruguay Round, the Member 

States let the Commission act as the negotiator. 122 This practice seems to have 

continued under the Doha Agenda negotiations, with regard to which the Member 

States agreed that the Commission was to act as sole negotiator even though there 

would be scope for independent Member State action, in particular in the field of 

services. 123 

 

A mixed agreement has to be ratified by both the Union – which requires going 

through the normal Article 218 TFEU procedure and, in a clear majority of the cases, 

includes the formal involvement of the European Parliament – and by every single 

Member State, which will have to go through its own constitutional procedures, most 

often including scrutiny and approval by the Member State parliaments. It does not 

require much imagination to see that this is liable to be a cumbersome process, 

which is not made any easier by the federal or otherwise decentralized constitutional 

structures of certain Member States. 124 

 

The Union has thus had to develop a strategy to tackle the problems engendered by 

the potentially long time-span between the signing and the entry into force of a mixed 

agreement. The Council adopted the practice of only concluding a mixed agreement 

                                                
120

 Such an interpretation was already possible under the EC Treaty: Constitutional Principles of EU 
External Relations, 233. 
121

 cf The External Relations of the European Communities, pp. 87–88 and 151–153; Mixed 
Agreements as a Technique, pp. 78–86. 
122

 cf M. Hilf, ‘The ECJ’s Opinion 1/94 on the WTO – No Surprise, but Wise? –’ (1995) 6 European 
Journal of International Law 247; Kuijper, cited in footnote 118, 228; P. Van den Bossche, ‘The 
European Community and the Uruguay Round Agreements’ in J.H. Jackson and A.O. Sykes (eds), 
Implementing the Uruguay Round (Oxford, 1997) 53–59. 
123

 Eeckhout, cited in footnote 15, 285. Further on the role of the EU in the Doha negotiations: R. 
Hofmann and G. Tondl (eds), The European Union and the WTO Doha Round (Baden-Baden, 2007). 
124

 eg Belgium, where mixed international agreements (touching on the competences of the federation, 
the communities and/or the regions) can only be ratified by the King after approval by the parliamentary 
assemblies of every single level of government on whose competences the agreement touches (Article 
12 Samenwerkingsakkoord van 8 maart 1994 tussen de Federale Overheid, de Gemeenschappen en 
de Gewesten en het Verenigd College van de Gemeenschappelijke Gemeenschapscommissie over de 
nadere regelen voor het sluiten van de gemengde verdragen, Belgian State Gazette 17 December 
1996); see M. Bossuyt and J. Wouters, Grondlijnen van internationaal recht (Antwerpen, Groningen, 
Oxford, 2005) 57. For a blatant example of delayed ratification of a mixed agreement, see the 
Agreement on Cooperation and Customs Union between the European Economic Community and the 
Republic of San Marino (OJ 2002 L 84, p. 43), signed in December 1991, published in the OJ in March 
2002, and entered into force in May 2002: cf A. Rosas, ‘The European Union and Mixed Agreements’ in 
A.A. Dashwood and C. Hillion (eds), The General Law of E.C. External Relations (London, 2000) 208. 
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after all Member States have ratified, in order to avoid so-called ‘partial mixity’. 125 

Apart from this, the Union can also enter into an interim agreement on the Union 

aspects of the mixed agreement, which can be concluded by a Council decision, 126 

or can have the agreement provisionally applied from the time of signature, as 

provided for by Article 218(5) TFEU, and by Article 25 of the Vienna Convention on 

the Law of Treaties. 127 

 

Status of mixed agreements 

The Court has held that mixed agreements concluded by the Union, its Member 

States and non-Member States have the same status in the Union legal order as 

purely Union agreements, to the extent that they contain provisions falling within the 

scope of Union competence. 128 

 

The Court has emphasized that the Member States and the Union institutions have 

an obligation of close cooperation in fulfilling the commitments undertaken by them 

under joint competence when they conclude a mixed agreement. 129 In the Mox Plant 

case, the Court held that this is so particularly when a Member State submits to an 

arbitral tribunal outside the Union framework a dispute essentially on undertakings 

resulting from a mixed agreement which relates to a field in which the respective 

areas of competence of the Union and the Member States are liable to be closely 

interrelated. 130 

 

3.9.2. Mixed Representation in International Organisations 

The Union in principle has the power to cooperate with third countries in establishing 

an international organization. This includes the power for the Union to give the 

organs of such an organization the appropriate powers of decision and to define the 

‘nature, elaboration, implementation and effects’ of the decisions to be adopted 

within the framework of the organization concerned. 131 These matters are only 
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 cf Rosas, cited in footnote 124, 207–208. Such a practice did not have to be developed with regard 
to EURATOM, because Article 102 EURATOM expressly provides for this approach. For instances 
where the Community did not follow this practice: Mixed Agreements as a Technique, 93–94. 
126

 cf Keukeleire, cited in footnote 14, 134, who regards the possibility of interim agreements as one of 
the reasons for the relative success of mixed agreements; see also The External Relations of the 
European Communities, 285. 
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 cf External Relations of the EU, 219. 
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 See Case 12/86 Meryem Demirel v Stadt Schwäbisch Gmünd [1987] ECR 3719, paragraph 9; Case 
C-13/00 Commission v Ireland [2001] ECR I-2943, paragraph 14; Case C-239/03 Commission v France 
[2004] ECR I-9325, paragraph 25; Case C-459/03 Commission v Ireland [2006] ECR I-4635, paragraph 
84. 
129

 Joined Cases C-300/98 and C-392/98 Dior and Others [2000] ECR I-11307, paragraph 36; 
Commission v Ireland, cited in footnote 128, paragraph 175. 
130

 Commission v Ireland, cited in footnote 128, paragraph 176. In those circumstances, the obligation 
of close cooperation within the framework of a mixed agreement involved a duty to inform and consult 
the competent Community institutions prior to instituting dispute-settlement proceedings concerning the 
MOX plant within the framework of United Nations Convention on the Law of the Sea (UNCLOS) (10 
December 1982, 1833 UNTS 3; 21 ILM 1261 (1982)). By bringing proceedings under the UNCLOS 
dispute-settlement system, without having first informed and consulted the competent Community 
institutions, Ireland had therefore failed to comply with its duty of cooperation under Articles 10 TEC and 
192 EURATOM (paragraphs 179 and 182). See also the Opinion of Advocate General Poiares Maduro, 
points 57–58. See further Constitutional Principles of EU External Relations, 250-264, and on the 
questions raised (or left untouched) by the Mox Plant judgment regarding the international responsibility 
of the Union and its Member States: Eeckhout, cited in footnote 15, 291–294. 
131

 Opinion 1/76, cited in footnote 27, paragraph 5; see also implicitly Opinion 1/94, cited in footnote 42. 
See in general on the EU’s status in international organizations: F. Hoffmeister, ‘Outsider or 
Frontrunner? Recent Developments under International and European Law on the Status of the 
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sparsely regulated in the FEU Treaty. The first paragraph of Article 220(1) TFEU 

provides for the Union to establish ‘all appropriate forms of cooperation’ with the 

organs of the UN and its specialised agencies, the Council of Europe, the OSCE, 

and the OECD while, according the second paragraph, the Union is to maintain ‘such 

relations as are appropriate’ with other international organisations. 132 

 

Two possibilities exist in this regard. 

 

First, the Union can become a founding member of an international organisation. 

This does not engender any inherent problems from an international legal 

perspective. The Community famously became a founding member of the WTO. The 

Community had also been a de facto member of the WTO’s predecessor, the 

General Agreement on Tariffs and Trade (1947). 133 In general, the Member 

States are willing to leave negotiations and even dispute settlement within the WTO 

to the Union institutions, in particular the Commission, which possesses extensive 

experience and expertise in external trade matters. 134 

 

Second, things are different regarding pre-existing international organizations. Many 

international organizations dating from before the establishment of the Communities 

have no provision in their constitutions to accommodate other international 

organizations wishing to become members. The example that probably first comes to 

mind is the United Nations. 135 Although the Union cannot, under the UN Charter as it 

currently stands, become a member of the UN, on 11 October 1974 the UN General 

Assembly requested the Secretary-General ‘to invite the European Economic 

Community to participate in the sessions and work of the General Assembly in the 

capacity of observer’. 136 The only way for the Union to join such an international 

                                                                                                                                      
European Union in International Organizations and Treaty Bodies’ (2007) 44 Common Market Law 
Review 41–68. 
132
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Together’ in K. Wellens (ed.), International Law: Theory and Practice: Essays in honour of Eric Suy 
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Hoffmeister and T. Ruys (eds), The United Nations and the European Union: An Ever Stronger 
Partnership (The Hague, 2006); and J. Wouters, H. Bruyninckx, S. Keukeleire, S. Basu and S. Schunz, 
Analysing the position of the European Union in the United Nations System – An Interdisciplinary 
Conceptual Framework, (Leuven Centre for Global Governance Studies, Working Paper No. 19 – 
January 2009). 
136

 Status of the European Economic Community in the General Assembly, A/RES/3208(XXIX). Cf 
Reply of 30 November 2000 to Written Question E-2810/00 of 6 September 2000 by Jeffrey Titford 
(EDD) to the Council (OJ 2001 C 113E, p. 181), paragraph 1 and paragraphs 2–4: ‘[T]he fifteen 
Member States of the European Union are full members of the United Nations. The European Union as 
such has no legal status within the United Nations. The European Community, for its part, has observer 
status at the United Nations General Assembly. It thus has a permanent invitation from the organisation 
to take part as an observer in the sessions and proceedings of the General Assembly and has a 
permanent office at the Organisation’s Headquarters. It is represented there by the Presidency and the 
Commission’. Compare Article 12(2) of the Constitution of the International Labour Organisation: ‘The 
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organization would be to persuade the existing members to amend the constitution 

of the organization in order to enable other international organizations to become 

members. Should that be successful, the Union and the Member States would 

become members of the relevant international organizations alongside each other. A 

well-known example of such a construction is the Food and Agricultural Organisation 

of the United Nations (FAO). 137 

 

 

4. THE COMMON FOREIGN AND SECURITY POLICY 

 

4.1. CONFERRAL 

The present Chapter 2 of Title V of the EU Treaty is characterized by an absence of 

the technique of detailed and specific attribution of competences, 138 so typical of the 

ordinary Union framework under the FEU Treaty. Instead, the attribution in the CFSP 

consists of the grant of competence in Article 24(1) TEU 139 providing for the Union’s 

competence in the CFSP to cover ‘all areas of foreign policy and all questions 

relating to the Union’s security, including the progressive framing of a common 

defence policy that might lead to a common defence’. Therefore, does the principle 

of conferral actually apply to the CFSP? Given that, under the previous Treaty 

framework, the principle of conferral was not enshrined in the EU Treaty, 140 but in 

the first paragraph of Article 5 TEC, some doubted whether the principle applied to 

the CFSP. 141 However, while not mentioned explicitly in the pre-Lisbon EU Treaty, 

the principle of conferral was and still is a general organising principle of the 

constitutional structure of the EU, as well as a principle of the law of international 

organisations. 142 Hence, while not being very detailed or exact, the CFSP objectives 

in ex Article 11(1) TEU 143 determined the Union’s competences to the extent that 

                                                                                                                                      
International Labour Organization may make appropriate arrangements for the representatives of public 
international organizations to participate without vote in its deliberations.’ Further on the Union’s position 
regarding the ILO: External Relations of the EU, 201–203. 
137

 The FAO admitted the EEC as a member, alongside its Member States, by decision of 26 November 
1991, taken under Article II(3) and (5) FAO Constitution: Case C-25/94 Commission v Council [1996] 
ECR I-1469, paragraph 2. See further Constitutional Principles of EU External Relations, 148-49 and 
the cases and materials referred to in footnote thereto. 
138

 The corollary of the principle of conferral: cf A.A. Dashwood, ‘The Relationship Between the Member 
States and the European Union / European Community’ (2004) 41 Common Market Law Review 357 et 
seq. 
139

 ex Article 11(1) TEU. 
140

 ex Article 5 TEU could, however, be seen as an expression of the principle of conferral: see the 
Opinion 
of Advocate General Mengozzi in Case C-354/04 P Gestoras Pro Amnistía, J.M. Olano Olano, J. 
Zelarain Errasti v Council [2007] ECR I-1579 and Case C-355/04 P SEGI, A. Zubimendi Izaga, A. 
Galarraga v Council [2007] ECR I-1657, point 167. 
141

 See, for example, R. Gosalbo Bono, ‘Some Reflections on the CFSP Legal Order’ (2006) 34 
Common Market Law Review 358–359. 
142

 Jurisdiction of the European Commission of the Danube Between Galatz and Braila [1927] PCIJ 
Series B.– No 14, 64; cf J Klabbers, An Introduction to International Institutional Law (2002) 63–67. 
In general: D Sarooshi, International Organizations and Their Exercise of Sovereign Powers (2005). 
143

 ‘- to safeguard the common values, fundamental interests, independence and integrity of the Union 
in conformity with the principles of the United Nations Charter, 
- to strengthen the security of the Union in all ways, 
- to preserve peace and strengthen international security, in accordance with the principles of the United 
Nations Charter, as well as the principles of the Helsinki Final Act and the objectives of the Paris 
Charter, including those on external borders, 
- to promote international cooperation, 
- to develop and consolidate democracy and the rule of law, and respect for human rights and 
fundamental freedoms.’ 
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any CFSP action had to be connected to those objectives, in accordance with the 

principle of conferral. Article 5(1) and (2) TEU, as introduced by the Treaty of Lisbon 

in Title I (‘Common Provisions’) of the EU Treaty, has now removed all doubt as to 

the applicability of the principle of conferral to the CFSP. Remarkably, however, the 

Treaty of Lisbon has reinforced the contrast between attribution in ordinary EU 

external relations and in the CFSP by deleting the specific CFSP objectives listed in 

ex Article 11(1) TEU, thus making the attribution within that field even less detailed 

and specific. Instead, Article 21 TEU now contains the overall objectives of EU 

external relations. Article 21(1) TFEU provides that the Union’s action on the 

international scene is to be ‘guided by the principles which have inspired its own 

creation, development and enlargement, and which it seeks to advance in the wider 

world’, 144 while Article 21(2) TEU further elaborates these objectives in rather 

comprehensive list.145 Detailed and specific attribution of competences is an 

important aspect of the principle of conferral as it operated under the Community and 

now operates under the FEU Treaty, and its absence in Chapter 2 of Title V of the 

EU Treaty indicates that the principle applies in a different sense in the CFSP legal 

order. The Treaty of Lisbon has reinforced the contrast between ordinary Union 

external relations and the CFPS in this respect.  

 

What type of competence is the CFSP? 146 Could it be argued that Article 4(1) TFEU 

(‘The Union shall share competence with the Member States where the Treaties 

confer on it a competence which does not relate to the areas referred to in Articles 3 

and 6’) implies that the CFSP is a shared competence as well? Though a literal 

reading of Article 4(1) TFEU would seem to have that consequence, in the light of 

Declarations Nos 13 and 14, annexed to the Lisbon Final Act 147 it appears highly 

unlikely that the Member States had the intention of subjecting the CFSP to the 

corollary of shared competences, namely that the Member States can exercise their 

                                                
144

 That is to say ‘democracy, the rule of law, the universality and indivisibility of human rights and 
fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect 
for the principles of the United Nations Charter and international law’. 
145

 ‘(a) safeguard its values, fundamental interests, security, independence and integrity; 
(b) consolidate and support democracy, the rule of law, human rights and the principles of international 
law; 
(c) preserve peace, prevent conflicts and strengthen international security, in accordance with the 
purposes and principles of the United Nations Charter, with the principles of the Helsinki Final Act and 
with the aims of the Charter of Paris, including those relating to external borders; 
(d) foster the sustainable economic, social and environmental development of developing countries, 
with the primary aim of eradicating poverty; 
(e) encourage the integration of all countries into the world economy, including through the progressive 
abolition of restrictions on international trade; 
(f) help develop international measures to preserve and improve the quality of the environment and the 
sustainable management of global natural resources, in order to ensure sustainable development; 
(g) assist populations, countries and regions confronting natural or man-made disasters; and 
(h) promote an international system based on stronger multilateral cooperation and good global 
governance.’ 
146

 As to whether the principle of primacy applies to the CFSP, see Constitutional Principles of EU 
External Relations, 201-212; Wouters, Coppens and De Meester, cited in footnote 5, 186-191. 
147

 These two declarations emphasise that the provisions in the TEU covering the CFSP, including the 
creation of the office of High Representative and the establishment of an EEAS, do not affect the 
responsibilities of the Member States, as they currently exist, for the formulation and conduct of their 
foreign policy nor of their national representation in third countries and international organisations, nor 
the existing legal basis, responsibilities, and powers of each Member State in relation to the formulation 
and conduct of its foreign policy, its national diplomatic service, relations with third countries and 
participation in international organisations, including a Member State's membership of the Security 
Council of the United Nations. Moreover, the provisions covering the CFSP are explicitly said not to give 
new powers to the Commission to initiate decisions nor to increase the role of the European Parliament. 
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competence ‘to the extent that the Union has not exercised its competence’ or ‘has 

decided to cease exercising its competence’. 148 Moreover, if the CFSP was intended 

to be a ‘shared competence’, why then create a separate category of CFSP 

competence in Article 2(4) TFEU instead of listing it among shared competences in 

Article 4(2) TFEU and adding a clause to the effect that ‘the exercise of that 

competence shall not result in Member States being prevented from exercising 

theirs’, as was done with regard to research, technological development, space, 

development cooperation and humanitarian aid in Article 4(3) and (4) TFEU? 149  

 

The Treaty on European Union does not, in its present nor its previous form, provide 

for more specific competences, but instead defines the legal instruments that the EU 

has at its disposal to conduct the CFSP, and develops a specific set of CFSP 

decision-making procedures. Article 25 TEU now states that the Union is to conduct 

the common foreign and security policy by (a) defining the general guidelines; (b) 

adopting decisions defining: (i) actions to be undertaken by the Union; (ii) positions 

to be taken by the Union; and (iii) arrangements for the implementation of the 

decisions referred to in points (i) and (ii); and by (c) strengthening systematic 

cooperation between Member States in the conduct of policy. While technically, this 

is one single legal instrument, a decision, with several possible contents, the 

resemblance with the old CFSP legal instruments under the previous EU Treaty is 

striking. 150 Article 24(1) and 31(1) TEU now also explicitly exclude legislative acts 

from being adopted within the CFSP. 

 

The possibility for the European Council to adopt ‘common strategies’ under ex 

Article 13(2) TEU has now been replaced by Article 22(1) TEU, which provides for 

the European Council to adopt decisions ‘on the strategic interests and objectives of 

the Union’, which are to relate to the CFSP and to other areas of the external action 

of the Union. In other words, Article 22(1) TEU has opened up the possibility for 

strategic decisions on the EU external relations in its entirety and not just on the 

CFSP, which may bode well for their future success, as the lack of the possibility for 

adopting such comprehensive common strategies under ex Article 13 TEU probably 

played a large part in their demise. 151 

 

Article 42 TEU supplements Article 24(1) TEU by providing that the common security 

and defence policy (CSDP) 152 is to be an integral part of the CFSP and is to provide 

the Union with an operational capacity drawing on civilian and military assets. The 

CSDP is to include the ‘progressive framing of a common Union defence policy’ 

which, according to Article 24(1) TEU might and according to Article 42(2) TEU) will 

‘lead to a common defence’, that is, ‘when the European Council, acting 

                                                
148

 Article 2(2) TFEU. 
149

 See further Constitutional Principles of EU External Relations, 110-111; in that sense also: Wouters, 
Coppens and De Meester, cited in footnote 5, 161-162. 
150

 See ex Article 12 TEU, which provided for the Union to ‘pursue the objectives set out in Article 11 by: 
- defining the principles of and general guidelines for the common foreign and security policy, 
- deciding on common strategies, 
- adopting joint actions, 
- adopting common positions, 
- strengthening systematic cooperation between Member States in the conduct of policy’. See further 
Constitutional Principles of EU External Relations, 122-123. 
151

 See further Constitutional Principles of EU External Relations, 114-115. 
152

 Previously called the European security and defence policy (ESDP). 
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unanimously, so decides’. 153 Should the European Council take a decision to that 

effect it will recommend to the Member States that they adopt such a decision in 

accordance with their respective constitutional requirements. 154 

 

Ex Article 17(2) TEU provided for the core area of the ESDP, namely the ‘Petersberg 

tasks’: 155 (i) humanitarian and rescue tasks; (ii) peacekeeping tasks; (iii) tasks of 

combat forces in crisis management including peacemaking. However, the ESDP 

was not limited to the ‘Petersberg tasks’ as enumerated in ex Article 17(2) TEU, and 

also included conflict prevention and the fight against terrorism. 156 The Lisbon 

Treaty has codified this evolution in Article 43(1) TEU, 157 which provides for the 

CSDP to include ‘joint disarmament operations, humanitarian and rescue tasks, 

military advice and assistance tasks, conflict prevention and peace-keeping tasks, 

tasks of combat forces in crisis management, including peace-making and post-

conflict stabilisation’. 158 All these tasks may now also contribute to the fight against 

terrorism. 159 

 

4.2. DECISION-MAKING 

In the ordinary Union sphere, with only a few exceptions, nothing can happen without 

the initiative of the Commission, 160 which also bears the main responsibility for any 

implementing measures that may be necessary at Union level. 161 

 

By contrast, the formal distinction between the preparation and the adoption of 

Council measures is not part of the CFSP. Moreover, the Council, its Presidency, 

various Council bodies and now the High Representative have the lead in 

implementing adopted measures. This has made it necessary to equip the Council 

with a new infrastructure specifically designed for the development and 

                                                
153

 In the Treaty of Maastricht, this sounded as follows: ‘the eventual framing of a common defence 
policy, which might in time lead to a common defence’: Article B, second indent and Article J.4(1). 
Clearly, not much legal significance should therefore be attached to the phrase ‘will lead to a common 
defence’, which should be understood as an aspirational statement of purely political nature. See 
Constitutional Principles of EU External Relations, 108-109. 
154

 This avoids having to go through the normal procedure for amendment of the Treaty (Article 48 
TEU). The reasons for this are symbolic rather than practical, as the approval by the Member States in 
accordance with their own constitutional requirements is likely to be as cumbersome as an amendment 
of the Treaty. See also the Decision of the Heads of State or Government of the 27 Member States of 
the EU, Meeting within the European Council, on the Concerns of the Irish People on the Treaty of 
Lisbon (Annex 1 to the Presidency Conclusions of the European Council held at Brussels on 18 and 19 
June). Section C on security and defence reaffirms that any ‘decision to move to a common defence will 
require a unanimous decision of the European Council. It would be a matter for the Member States, 
including Ireland, to decide, in accordance with the provisions of the Treaty of Lisbon and with their 
respective constitutional requirements, whether or not to adopt a common defence’. The European 
Council also felt the need to add the following: ‘The Treaty of Lisbon does not provide for the creation of 
a European army or for conscription to any military formation’. 
155

 Formulated by the WEU Ministerial Council on 19 June 1992, at the ‘Grandhotel Petersberg’, at 
Königswinter, near Bonn; see, however, R. Gosalbo Bono, ‘Some Reflections on the CFSP Legal Order’ 
(2006) 34 Common Market Law Review 349, fn 28, emphasizing that the tasks described in ex Article 
17(2) TEU could not be equated with the ‘Petersberg Tasks’, as great uncertainty exists with regard to 
the scope of the latter.  
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 cf D.L. Scannell, ‘Legal Aspects of the European Union’s European Security and Defence Policy’, 
PhD Dissertation (2005) 45–47. 
157

 cf. Article III-309(1) TC 
158

 The phrasing (‘shall include’) of Article 43(1) TEU, like its predecessor, ex Article 17(2) TEU, 
indicates that the enumeration is exemplative rather than exhaustive. 
159

 The final sentence of Article 43(1) TFEU. 
160

 Article 17(2) TEU.  
161

 Article 291(2) TFEU. 
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implementation of policy in the sphere of the CFSP. 162 Moreover, an important 

feature of the CSDP is that the European Council has become involved not only in 

setting general guidelines, but in the development of a detailed policy framework. 163 

 

Under the old Treaty framework, the Secretary-General of the Council, who also 

acted as the High Representative for the common foreign and security policy – a 

post held with some distinction by Dr. Solana – was of great importance as ‘the face 

of the CFSP’. He assisted the Council, as ex Article 26 TEU stated, ‘in particular 

through contributing to the formulation, preparation and implementation of policy 

decisions, and, when appropriate and acting on behalf of the Council at the request 

of the Presidency, through conducting political dialogue with third parties’. The work 

programme and the agenda of meetings were, throughout the decision-making 

process, primarily organized from the Ministry of Foreign Affairs of the country 

holding the Presidency.  

 

With the entry into force of the Treaty of Lisbon, 164 the High Representative of the 

Union for Foreign Affairs and Security Policy, Baroness Ashton, has replaced both 

the current High Representative for the common foreign and security policy and the 

Commissioner for external relations (as the Union Minister for Foreign Affairs under 

the Constitution was intended to do). The hope would seem to be that she will 

thereby form a bridge between the CFSP and the other elements of the Union’s 

foreign policy. 165 One of her most important functions will be to head the European 

External Action Service (EEAS), which is to work in cooperation with the diplomatic 

services of the Member States and is to comprise officials from relevant departments 

of the General Secretariat of the Council and of the Commission as well as staff 

seconded from national diplomatic services of the Member States. The EEAS is to 

be established by Council decision on a proposal from the High Representative after 

consulting the European Parliament and after obtaining the consent of the 

Commission. 166 The High Representative will, however, have to share the 

international scene with the President of the European Council, Mr. Van Rompuy, 

who at his level and in that capacity, is to ensure the external representation of the 

Union on issues concerning its common foreign and security policy, without prejudice 

to the powers of the High Representative. 167 While not entirely unequivocal, that 

probably implies that the President of the European Council is to represent the Union 
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 cf A.A. Dashwood, ‘Issues of Decision-making in the European Union after Nice’ in A.M. 
Arnull and D. Wincott (eds), Accountability and Legitimacy in the European Union (Oxford, 
2002) 33–36. 
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 cf EU International Relations Law, 391–392; and Constitutional Principles of EU External 
Relations, 125-128. 
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 See Article 18 TEU. 
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 See further Constitutional Principles of EU External Relations, 130-131 and 213-219; 
Wouters, Coppens and De Meester, cited in footnote 5, 150-160. 
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 Article 27(3) TFEU. See the High Representative’s proposal in the form of a Draft Council 
decision establishing the organisation and functioning of the European External Action 
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at the level of Heads of State and Government, while the High Representative 

ensures representation at ministerial level.  168 

 

4.3. CFSP INTERNATIONAL AGREEMENTS 

Before the entry into force of the Lisbon Treaty, ex Article 24 TEU, while not 

providing explicitly for international legal personality, 169 provided the Union with a 

procedural framework for making international agreements within the spheres of the 

CFSP and Police and Judicial Cooperation in Criminal Matters (PJCCM). 170 

Whereas under Article 300(1) TEC, the initiative lay with the Commission, albeit in 

the form of a recommendation, the ex Article 24 TEU procedure was set in motion by 

the Council, which could authorize the Presidency, assisted by the Commission if 

necessary, to commence negotiations with a view to concluding an agreement with 

one or more states or international organizations. The Council, on a recommendation 

from the Presidency, would then conclude any resulting international agreement. 171 

International agreements concluded in accordance with the procedure set out in ex 

Article 24 TEU bind the institutions of the Union. 172 

 

With the entry into force of the Treaty of Lisbon, Article 47 TEU explicitly confirmed 

the Union’s legal personality, thereby removing any lingering doubt on that matter. 

As mentioned above, Article 218 TFEU also introduced a unified treaty-making 

procedure largely based on the old Community treaty-making procedure in Article 

300 TEC, duly adapted and with a number of exceptions in order to be applicable 

also to CFSP treaties. 173 However, the Presidency, at least on paper, appears to 

lose out in the evolution from ex Article 24 TEU to Article 218 TFEU. While it had 

quite an important role in CFSP treaty-making, its role appears now to have been 

mostly taken over by the High Representative. Nonetheless, one might presuppose 

that the Presidency will continue to play a role in some form, especially when a 

proposed international agreement touches upon or includes aspects of Member 

State competence. 
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 See Constitutional Principles of EU External Relations, 127-128 ; Wouters, Coppens and De 
Meester, cited in footnote 5, 153. 
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 Many have come to the conclusion that, even before the Treaty of Lisbon, the EU did have 
international legal personality (for example, I. Brownlie, Principles of Public International Law (7

th
 

edition, Oxford, 2008) 678)) and this was confirmed in practice. See, for one of the last examples under 
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information (OJ 2010 L 26, p. 30). See further Constitutional Principles of EU External Relations, 143-
146. 
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 See further R.A.. Wessel, ‘The EU as a party to international agreements: shared competences, 
mixed responsibilities’ in A.A. Dashwood and M. Maresceau (eds), Law and Practice of EU External 
Relations (Cambridge, 2008) 152-187. 
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 ex Article 24(1) TEU. 
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 ex Article 24(5) TEU. See, for example, the Agreement between the Republic of Iceland and the 
European Union on security procedures for the exchange of classified information [2006] L184/35, 
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 See further Constitutional Principles of EU External Relations, 140-143. 
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4.4. IMPLEMENTATION 

Under the pre-Lisbon framework, the implementation of CFSP legal instruments by 

the Member States took place against the background of the solidarity principle in ex 

Article 11(2) TEU, as was the case with respect to Article 10 TEC in the Community 

sphere. Now, Article 4(3) TEU contains one principle of sincere cooperation for the 

Union as a whole, while at the same time, Article 24(3) TEU still contains the specific 

principle of loyalty for the CFSP. Pursuant to this principle the Member States are 

under an obligation to support the Union’s external and security policy actively and 

unreservedly ‘in a spirit of loyalty and mutual solidarity’, to comply with the Union’s 

action in this area, and to work together to enhance and develop their mutual political 

solidarity. The Member States are also obliged to refrain from any action that is 

contrary to the interests of the Union or likely to ‘impair its effectiveness as a 

cohesive force in international relations’. More particularly, they have certain duties 

as regards the implementation of decisions defining actions to be undertaken by the 

Union and decisions defining positions to be taken by the Union. 174 

 

In international organizations and at international conferences, as well as in third 

countries, both the diplomatic and consular missions of the Member States and the 

Commission delegations have to cooperate to ensure implementation of, and 

compliance with, the decisions defining Union positions and actions adopted 

pursuant to the CFSP provisions. 175 

 

 

5. THE RELATIONSHIP BETWEEN ORDINARY EU EXTERNAL RELATIONS AND THE CFSP 

 

Under the old Treaty framework, ex Article 47 TEU governed the relationship 

between the first pillar on the one hand, and the second and third pillars on the 

other. 176 It was designed to preserve the integrity of the Community order and 

provided that nothing in the EU Treaty could affect ‘the Treaties establishing the 

European Communities or the subsequent Treaties and Acts modifying or 

supplementing them’. The Court had to ensure this, pursuant to ex Article 46 TEU. 

 

As the Court held in the Airport Transit Visas, 177 Environmental Penalties, 178 and 

Ship-Source Pollution 179 cases, this implied that third pillar measures could not 

encroach upon the powers conferred by the EC Treaty on the Community. 180 
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 See Articles 28 and 29 TEU. On the similar obligations of the Member States as regards joint actions 
and common positions under the pre-Lisbon EU Treaty, see Constitutional Principles of EU External 
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S. Vanhoonacker, ‘Administrative Governance in the CFSP: Development and Practice’ (2006) 11 
European Foreign Affairs Review 177–179. See also Court of Auditors Special Report No 13/2001 on 
the management of the common foreign and security policy (CFSP), together with the Council’s replies 
and the Commission’s replies (pursuant to the second subparagraph of Article 248(4) TEC) (2001/C 
338/01) (OJ 2001 C 338, p. 1), outlining problems with the implementation of joint actions. Further on 
joint actions: A.A. Dashwood, ‘The Law and Practice of CFSP Joint Actions’ in M. Cremona and B. de 
Witte (eds), EU Foreign Relations Law. Constitutional Fundamentals (Oxford and Portland, Oregon, 
2008) 53-77. 
175

 See the first paragraph of Article 35 TEU (ex Article 20 TEU). 
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While the cases concerned the relationship between the first pillar and the third pillar, 

the Court’s reasoning could be applied to the relationship between the first pillar and 

the second pillar. 181 The Court did so in the Small Arms and Light Weapons (SALW) 

case by spelling out clearly how to interpret the test it had developed in the Airport 

Transit Visas, Environmental Penalties, and Ship-Source Pollution cases.  It held 

that, in ‘providing that nothing in the EU Treaty is to affect the Treaties establishing 

the European Communities or the subsequent Treaties and Acts modifying or 

supplementing them, Article 47 EU aims, in accordance with the fifth indent of Article 

2 EU and the first paragraph of Article 3 EU, to maintain and build on the acquis 

communautaire’ and that a measure having legal effects adopted under Title V of the 

pre-Lisbon EU Treaty affected the provisions of the EC Treaty ‘whenever it could 

have been adopted on the basis of the EC Treaty’. 182 This was in line with Advocate 

General Mengozzi’s suggestion that ex Article 47 TEU had to be read as providing 

that ‘if an action could be undertaken on the basis of the EC Treaty, it must be 

undertaken by virtue of that Treaty’. 183 The Court added that it was unnecessary in 

this respect to examine whether the measure prevented or limited the exercise by 

the Community of its competences. The only consideration that mattered is that if the 

provisions of a measure adopted under Titles V or VI of the EU Treaty, on account of 

both their aim and their content, had as their main purpose the implementation of a 

Community policy, and if they could properly have been adopted on the basis of the 

EC Treaty, those provisions infringed ex Article 47 TEU. 184 In other words, in order 

to determine under which pillar a provision should have been adopted, it was 

necessary to identify its main purpose, which could be gleaned both from its aim and 

its content. If that main purpose in fact amounted to the implementation of a 

Community policy, and if the provision could have been adopted within the first pillar, 

it should have been so adopted. 

 

The Court also added that it was equally irrelevant whether the area of Community 

law ‘affected’ within the meaning of ex Article 47 TEU fell within the Community’s 

exclusive competences. If the Member States could have adopted a measure in 

exercise of their own competences in an area such as development cooperation, 

where they were not precluded from exercising their competences individually or 

collectively, that had no bearing on whether that measure should have been adopted 

under the first or the second pillar. 185 The vertical division of competences did 

therefore not predetermine the horizontal. 186 While ex Article 47 TEU prohibited the 

CFSP from treading on Community territory, after the entry into force of the Lisbon 

Treaty, Article 40 TEU now prohibits any mutual invasion of territory between the 

‘Union competences referred to in Articles 3 to 6 of the Treaty on the Functioning of 

the European Union’, viz the former first pillar competences, and the CFSP. 

Consequently, under the Treaty of Lisbon, the Court has to police the border looking 
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at both sides. This will enable the Court to review cases in which instruments or 

procedures of ordinary EU external relations are used to the detriment of CFSP 

instruments and procedures. This jurisdiction to scrutinize intrusions on CFSP 

territory by ‘first pillar’ measures under Article 40 TEU and the second paragraph of 

Article 275 TFEU is difficult to wed with the fact that the first paragraph of Article 275 

TFEU excludes the Court from any jurisdiction to interpret those CFSP provisions. 187 

Moreover, as mentioned above, the CFSP under the Treaty of Lisbon loses its most 

important distinctive feature: its specifically conferred objectives. This would make 

the objectives-based analysis by the Court in the Small Arms and Light Weapons 

case difficult, if not impossible. For example, the distinction suggested by Advocate 

General Mengozzi between ‘preserving peace and/or strengthening international 

security’ (CFSP) and ‘social and economic development’ (development cooperation) 

would not resolve any border conflict between ordinary EU external relations and the 

CFSP: both would fall under the general objectives of the Union’s external action, 

under Articles 21(2)(c) and 21(2) (d) TEU, respectively. Ironically, while the Treaty of 

Lisbon has given the Court jurisdiction to arbitrate on ‘encroachment’ by the ‘first 

pillar’ on CFSP territory, the absence of specific CFSP objectives makes it more 

difficult to defend that territory. 188 

 

 

6. EXTERNAL ASPECTS OF VISAS, ASYLUM AND IMMIGRATION POLICY 

 

6.1. EXISTENCE OF (IMPLIED) EXTERNAL COMPETENCES 

The measures provided for in Title IV of Part Three of the former EC Treaty were 

rightly described as essentially the counterpart of the common commercial policy. 

While the latter regulated the movement of goods into and out of the EU, the policies 

in Title IV regulated movement of persons. The Title IV policies were, however, less 

comprehensive. 189 To a large extent this still holds true after the entry into force of 

the Treaty of Lisbon, which has incorporated the former Title IV of Part Three of the 

EC Treaty together with the former Title VI of the EU Treaty (PJCCM) into one Title V 

of Part Three of the FEU Treaty on the area of freedom, security and justice (AFSJ). 

 

Unlike the common commercial policy (the clearest example of an exclusive explicitly 

attributed external policy) and unlike other policies added to the Treaties, the drafters 

of the Treaty of Amsterdam neglected to provide for an explicit external competence 

as regards visas, asylum and immigration. Nonetheless, the area appeared naturally 

quite suited for external action. Indeed, it could be argued that the effectiveness of 

asylum and immigration measures depends to a large extent on external action to 

complement internal measures. 190 The EC Treaty spoke of ‘measures’ to be taken 

by the Community legislator or ‘rules’ to be laid down. It did not specify which legal 

instruments were to be used. Because the subject-area seemed naturally oriented 

towards the exterior, international agreements appeared to be one of the instruments 

most suitable to furthering the EC Treaty’s objectives in this area. It was therefore 
                                                
187
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quite plain that external competences could be implied from Title IV of Pat Three of 

the EC Treaty. 191 

 

This was confirmed in practice, for example with regard to readmission 

agreements. 192 Under the EC Treaty, their legal basis appeared to be Articles 

63(3)(b) and 300 TEC. 193 As a substantive legal basis, Article 63(3)(b) TEC provided 

for the Council to adopt measures on immigration policy within the area of illegal 

immigration and illegal residence, including the repatriation of illegal residents. It did 

not explicitly mention readmission agreements or any other external measures. The 

entry into force of the Treaty of Lisbon has turned this implied external competence 

into an explicitly attributed one: Article 79(3) TFEU now provides that the Union may 

conclude agreements with third countries for the readmission to their countries of 

origin or provenance of third-country nationals who do not or who no longer fulfil the 

conditions for entry, presence or residence in the territory of one of the Member 

States.  

 

Other types of international agreements in the field of asylum and immigration, 

however, remain to be concluded on the basis of implied external competences, for 

which there still seems to be ample scope. For example, Article 78(2)(g) TFEU, while 

strictly speaking providing for internal measures to be adopted by the European 

Parliament and the Council, acting in accordance with the ordinary legislative 

procedure, for a common European asylum system comprising ‘partnership and 

cooperation with third countries for the purpose of managing inflows of people 

applying for asylum or subsidiary or temporary protection’ clearly implies the 

corresponding external competence to conclude international agreements in order to 

achieve this particular Treaty objective (as per Article 216(1) TFEU). Indeed, given 

that the internal act will be a legislative act, it appears to be likely that the 

competence in Article 78(2)(g) TFEU, when exercised internally and if provision for 

the conclusion of an international agreement is explicitly made in the legislative act 

concerned, will be exclusive pursuant to Article 3(2) TFEU. That brings us the 

question of the nature of the external competences in matters of asylum and 

migration. 

 

6.2. NATURE OF THE (IMPLIED) EXTERNAL COMPETENCES 

Once it has been established that implied external competences exist, the question 

arises as to the nature of these competences. Under the EC Treaty, the area of 

visas, asylum and immigration clearly did not belong to the Community’s a priori 
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exclusive competences. 194 There were, for example, a number of identifiable areas 

in which only minimum standards were to be adopted. 195 Absent clear indications 

that the external competences as regards Title IV of Part Three of the EC Treaty 

were exclusive, they were to be considered as non-exclusive. 196   

 

Article 4(2)(j) TFEU now lists the Union’s competences in the area of freedom, 

security, and justice, which includes visas, asylum and immigration, as shared 

competences. 197 The application of Article 2(2) TFEU then implies that the Member 

States are to exercise their competence to the extent that the Union has not 

exercised its competence, and can again exercise their competence to the extent 

that the Union has decided to cease exercising its competence. 

 

Additionally, the ERTA doctrine applies, as now laid down in Article 3(2) TFEU. 

Member States therefore cannot conclude any international agreements that would 

affect any acts adopted under Title V of Part Three of the FEU Treaty. This was 

already the case under the EC Treaty, for example with regard to visa waiver 

treaties, given that internal Community law had fully harmonized the competences 

regarding the issuing of visa lists. 198 Should the EU manage to harmonize the field 

of asylum law (which it has intended to do since the Tampere Conclusions) any 

international action in the field of asylum law will require the involvement of the 

Union. 

 

An interesting question arises regarding external competence over external borders. 

The Treaty of Lisbon annexed a Protocol to the Treaties, which provides that the 

provisions on the measures on the crossing of external borders included in Article 

77(2)(b) TFEU are without prejudice to the competence of Member States to 

negotiate or conclude agreements with third countries as long as they respect Union 

law and other relevant international agreements. 199 It is not entirely clear what this 

means. Will the Union not obtain exclusive external competence even if the matter 

should be fully harmonized? Or does it perhaps just mean that Member States retain 

competences as long as the Union has not harmonized the issue? 200 There was a 

similar debate as to whether Article 133(5) TEC (regarding external Community 

competence as regards trade in services), as amended by the Treaty of Nice, 

excluded the operation of the ERTA doctrine and effectively established a parallel 

competence for the Community and the Member States. It guaranteed the Member 

States the right ‘to maintain and conclude agreements with third countries or 

international organisations in so far as such agreements comply with Community law 

and other relevant international agreements’. Some understood that provision as 

preserving Member State external competence ‘whatever actions are taken at 
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Community level, internally or externally’. 201 Others argued that the fact that the 

Member States’ international agreements have to comply with Community law 

indicates that the ERTA doctrine remained applicable. 202 However, the applicability 

of the ERTA doctrine could not be deduced from the requirement that agreements 

concluded by the Member States should comply with Community law. The ERTA 

doctrine applies regardless of whether the agreement in question complies with 

Union law. 203 The implication of the Member States retaining their external 

competence as long as the international agreements concluded by them complied 

with Community law thus must be that the ERTA doctrine as traditionally understood 

did not apply. The Court had the possibility of resolving the issue, which would 

obviously have had an impact on the manner in which Protocol No 23 on Article 

77(2)(b) TFEU is to be understood, in Opinion 1/08, 204 but declined the opportunity. 

It might have had a second chance to settle the issue in the Commission v Council 

case on the accession of Vietnam to the WTO,205 but the Commission withdrew the 

case before the Court had an opportunity to rule on the matter. 

 

It has also been debated whether the Community’s competence to conclude 

readmission agreements is exclusive. It seems that such was clearly not the case 

under the EC Treaty. As mentioned, given that the EC Treaty did not contain any 

explicit external competences within Title IV, there could be no question of a priori 

exclusivity. It also appeared that, though the Community competences as regards 

irregular immigration could be helpfully completed with external action, it was difficult 

to maintain that they could not possibly be exercised without corresponding external 

action. The only remaining possibility would have been exclusive competence 

flowing from the exercise of internal competences, either because internal acts 

appear to grant external competences 206 or because they have been exercised to 

such an extent that they would be affected if Member States were to be allowed to 

conclude agreements by themselves. Even though the extent to which an ‘area’ 

needs to be harmonized for exclusive competence to arise is unclear, it was 

probably safe to say that such had not happened yet as regards readmission 

agreements. 207 Has the situation changed after the entry into force of the Treaty of 

Lisbon? As mentioned above, Article 79(3) TFEU now explicitly grants the Union 

competence to conclude readmission agreements. Unlike as regards research, 
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technological development, and space, 208 and development cooperation and 

humanitarian aid, 209 there is no clause explicitly confirming the possibility for the 

Member States to continue exercising their competence and thereby creating a 

‘parallel’ competence. Nonetheless, the Member States are guaranteed the right to 

determine volumes of admission of third-country nationals coming from third 

countries to their territory in order to seek work, whether employed or self-

employed, 210 which does seem to place certain limits on the ERTA effect of 

readmission agreements. 211 Moreover, Declaration No 36 confirms the competence 

of the Member States to ‘negotiate and conclude agreements with third countries or 

international organisations in the areas covered by Chapters 3, 4 and 5 of Title V of 

Part Three in so far as such agreements comply with Union law’. 212 Unlike the 

similar provision as regards Article 77(2)(b) TFEU, however, this confirmation is 

contained in a declaration, not a protocol. It can therefore not change or amend the 

plain meaning of the Treaties, in particular of Article 3(2) TFEU, which provides for 

the Union to have exclusive competence for the conclusion of an international 

agreement when its conclusion is provided for in a legislative act of the Union or is 

necessary to enable the Union to exercise its internal competence, or in so far as its 

conclusion may affect common rules or alter their scope. The Union’s competence 

as regards readmission agreements appears to have the potential of falling into all 

three of these categories and, while Article 79(5) TFEU will to some extent limit the 

operation of the principles in Article 3(2) TFEU, Declaration No 36 cannot have that 

effect. 

 

 

7. CONCLUSION 

 

The fact that the Union has developed external relations within the field of visas, 

asylum, and immigration, for which initially no explicit external competences were 

provided, shows that the Union legal order is more complex and operates more 

flexibly than an initial glance at the Treaties might imply. It has met the demands of 

both its internal constitutional structure and international relations by complementing 

its internal competences, where necessary, by external ones through the implied 

competences doctrine. 

 

This flexibility can be seen throughout the constitutional framework of EU external 

relations. The principles of primacy and loyalty, as well as the ordinary Union 

method, though taking on different forms, operate in internal as well as external 

Union policies, and adapt to the different needs of both spheres. While the previous 

EU Treaty, in contrast to the EC Treaty for the Community, lacked an explicit grant of 

legal personality for the Union this did not seem greatly to affect the daily Treaty-

making practice of the Union on the basis of ex Article 24 TEU. Article 47 TEU, by 

explicitly confirming the Union’s legal personality, has now removed all doubts as to 
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the Union’s capacity to exercise rights in international legal transactions and enter 

into obligations over the entire field of its objectives. The Member States play a large 

role in implementing both ordinary Union and CFSP external relations, and this 

implementation in both cases takes place against a background of solidarity and 

cooperation. The Union institutions and the Member States in practice appear often 

not to be over-concerned with the precise horizontal 213 or vertical division of 

competences, adopting measures that straddle the pillars 214 and not explicitly 

differentiating between the Union and Member State competences used to conclude 

international agreements. The Union manages the vertical and horizontal division of 

external relations competences through a combination of pragmatism, 215 and of 

principle, most importantly the principle of sincere cooperation. After the Treaty of 

Lisbon created a new Article 4(3) TEU, that principle applies (and in the light of the 

Pupino judgment, 216 arguably applied even before Lisbon) to EU law in its entirety 

and could potentially give rise to the application of the duty of consistent 

interpretation in the CFSP. 217 

 

The Union’s external relations operate as a multi-level system with many interactions 

between the sub-orders. 218 The complexity of the relevant arrangements this 

involves is, to a significant degree, unavoidable in a constitutional order of States. It 

does, however, make the Union unto a complex and, for third parties, often slightly 

bewildering international actor and the external dimensions of its asylum and 

migration policy are no exception. 
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