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ABSTRACT 
 
A diplomatic mission abroad can assist an individual in (temporarily) escaping a host State’s 
jurisdiction within the latter’s territory, especially when this individual has a well-founded fear 
for the violation of his fundamental rights. In such cases, EU Member States have 
occasionally opened the doors of their diplomatic premises for urgent humanitarian reasons. 
This working paper investigates which legal framework would apply if one of the Delegations 
of the European Union’s worldwide diplomatic network were to offer shelter. It explores 
whether the EU – as an actor in international law and being founded on the values of respect 
for human dignity and human rights − may be legally obliged to uphold an extraterritorial non-
refoulement principle in a diplomatic context. Finally, the paper studies delicate issues such 
as offering protection through diplomatic means, cooperation modes set up with EU Member 
States, and the processing of individual cases. 
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1. INTRODUCTION 
 
The granting of refuge in diplomatic premises abroad has a long history. Particularly in 
countries haunted by internal tensions or serious human rights violations, foreign diplomatic 
agents face the possibility of having to offer relief to individuals in distress who are seeking 
their help. Their mission may constitute the only place where an imminent human rights 
violation can be avoided. As EU Member States are well-represented through their 
diplomatic networks in third States, their missions abroad are fairly approachable for citizens 
around the globe. In addition, the European Union (‘EU’ or ‘Union’) has established a 
worldwide diplomatic network consisting of 131 bilateral Delegations accredited to 163 
countries.1 While requests for refuge in Union Delegations have not yet been reported, 
individuals have already found their way to the EU’s diplomatic missions to call for other 
forms of assistance.2 In light of the ever-growing visibility of the EU in third countries − not 
the least through the Union’s outreach to local human rights defenders3 − it is conceivable 
that such requests will occur and become more frequent in the future, including appeals for 
shelter.4 However, even more than for national embassies, legal and policy issues will arise 
if an individual knocks on the door of a Union Delegation asking for the protection of his or 
her physical integrity. The issue has been addressed by the Union. Already in 2004, the 
Commission’s Directorate-General for External Relations dedicated a section to refuge-
seekers in its “Vade-Mecum of the External Service”.5 The matter was taken up again by the 
European External Action Service (‘EEAS’), which has resulted in supplementary reflections 
on the topic.6 However, despite the significant thought and energy that has gone into these 
documents, elaborating general guidelines that can be tailored to individual cases and take 
full account of both the demands of international and EU law has proven to be challenging. 
 
The present paper aims to identify and disentangle the legal complexities in question. It 
examines the legal framework under which Union Delegations operate when confronted with 

                                                
1
 Art.221(1) TFEU and Council Decision establishing the organisation and functioning of the European External 

Action Service [2010] OJ L201/30 [hereafter EEAS Decision]. 
2
 Interviews and informal discussions with EEAS officials in Brussels, October 2013. For the purpose of a higher 

level of openness, the interviewees were guaranteed anonymity; for the purpose of privacy and diplomatic 
agreements, no details on individual cases can be released.  
3
 See “The EU’s policy on Human Rights Defenders”, stating that “[d]iplomats at EU Delegations […] meet 

regularly with human rights defenders, visit detained activists, monitor their trials, and advocate for their 
protection”, [2015] available at <http://eeas.europa.eu/human_rights/defenders/index_en.htm> (last accessed 16 
March 2015). On the role of Delegations in implementing the EU’s human rights defenders policy, see Council, 
“Ensuring Protection - European Union Guidelines on Human Rights Defenders” [2004], §10; See also the 
continued support for human rights defenders as formulated in the new “EU Action Plan on Human Rights and 
Democracy (2015-2019)” [2015], approved by the Foreign Affairs Council on 20 July 2015, in particular Section 9, 
“Invigorating support to human rights defenders (HRD), including in international and regional fora”.  
4
 The “EU Action Plan on Human Rights and Democracy” [2015] embraces the intention to streamline shelter 

schemes for human rights defenders, where it commits (Section 9(a)) to “[s]tep up consistent support to HRD by 
[…] increasing burden-sharing and co-ordination between Delegations and Member State Embassies on HRD 
protection activities; sharing best practices on relevant mechanisms including temporary shelter schemes and 
emergency visas”. 
5
 European Commission, DG Relex, “Vade-Mecum of the External Service” [2004], on file with the authors. 

6
 EEAS, “Business Process Policy: Diplomacy and Protocol” [2013], on file with the authors. These principles 

take the form of broad observations on the topic and are not in the public domain. 
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a request for refuge in their premises. A first section explores the contentious concept of 
diplomatic asylum, as well as alternative forms of temporary refuge, while considering the 
specific status of Union Delegations in diplomatic affairs. Second, we examine whether the 
EU, being founded on the values of respect for human dignity and human rights (including 
the rights of persons belonging to minorities)7, may be legally obliged to protect individuals 
who fear a violation of their fundamental rights. Case-law of the European Court on Human 
Rights (‘ECtHR’), the Court of Justice of the European Union (‘CJEU’) and national courts as 
well as decisions of human rights bodies are scrutinised in order to find out whether the 
denial of safe haven to individuals may, in certain cases, be at odds with human rights 
obligations. Third, building on the preceding analysis and on the work that has been 
undertaken by the Commission and the EEAS, we aim at elaborating a number of practical 
principles to help Union Delegations to cope with refuge cases, in conformity with both 
obligations stemming from international and EU law, including, in particular, the case law of 
the ECtHR and the Charter of Fundamental Rights of the European Union (‘Charter’).8 A 
final section concludes. 
 
 
2. REFUGE IN DIPLOMATIC MISSIONS ABROAD: THE INTERNATIONAL LEGAL FRAMEWORK 
 
2.1. HUMANITARIAN PLEAS AND TERRITORIAL SOVEREIGNTY  
 
The seeking of refuge in foreign embassies is a centuries-old, albeit controversial, practice in 
which a foreign diplomatic mission assists an individual in (temporarily) escaping a host 
State’s (‘receiving State’) jurisdiction within the latter’s territory. The International Court of 
Justice (‘ICJ’) highlighted the practice’s controversial nature in the Asylum Case, when it 
explained that a decision to grant diplomatic asylum involves a derogation from the 
sovereignty of a receiving State.9 The ICJ furthermore specified that a right of diplomatic 
asylum is not recognised under general international law.10 The topic was studied by the UN 
General Assembly (UNGA) and the International Law Commission (ILC) at various sessions 
without an agreement being reached.11 Even in Latin America, where diplomatic asylum has 
its most zealous supporters,12 practices are diverse and inconsistent.13 However, the notion 
has withstood the test of time. The case of Julian Assange, who was offered refuge in the 
Ecuadorian embassy in London and who presently resides there, serves as a strongly 
mediatised example of a modern day case.  
 
The uncertainties surrounding the notion of diplomatic asylum and its limited practice outside 
of Latin America have never precluded States from granting persons temporary refuge in 
diplomatic and consular premises for urgent humanitarian reasons.14 Shelter has been 
provided even by States that oppose the recognition of a right of diplomatic asylum under 
international law, such as the United States15 and Canada16. Occasionally, diplomatic 

                                                
7
 Art.2 TEU. 

8
 Charter of Fundamental Rights of the European Union [2012] OJ C326/391. 

9
 Colombian-Peruvian Asylum Case (Colombia v Peru) [1950] ICJ Rep. 266, at [274]-[275].  

10
 Ibid., at [277]. See also: M.R. García-Mora, “The Colombian-Peruvian Asylum Case and the Doctrine of 

Human Rights” (1951) 37 Va. L. Rev. 927.  
11

 UNGA, Resolution 3497 (XXX) of 15 December 1975; ILC, Y.B.I.L.C. (1977) vol. II, [109]. 
12

 See the Convention on Diplomatic Asylum, signed in Caracas on 28 March 1954, O.A.S.T.S. No. 18; 
Convention on Right of Asylum, signed in Havana at 20 February 1928, 132 L.N.T.S. 323; Treaty on Political 
Asylum, signed in Montevideo on 26 December 1933, O.A.S.T.S. No. 34.  
13

 Colombian-Peruvian Asylum Case, fn.5, [277]. 
14

 M. den Heijer, Europe and Extraterritorial Asylum (Oxford: Hart Publishing, 2012), p. 119.  
15

 The longest-known case of “temporary” refuge is that of Cardinal Jozsef Mindszenty who spent 15 years in the 
US embassy in Budapest following the 1956 Soviet crackdown in Hungary. See: J. Mindszenty, Memoirs (New 
York: Macmillan Publishing, 1974). More recent examples are the refuge granted to the Chinese Activist Chen 



3 

 

 

premises of EU Member States have also served this purpose. The granting of refuge for 
humanitarian reasons is accepted by at least Belgium, France, the Netherlands, Spain, 
Sweden, and the United Kingdom in their practices as sending States.17 Although the nature 
and scope of such sanctuary are debated, it is often stressed that its character is 
humanitarian rather than political – drawing a distinction with the traditional conception of 
diplomatic asylum, which has political undertones. The practice was backed by the ICJ in the 
Asylum Case and by legal scholars who acknowledge that for “urgent and compelling 
reasons of humanity” a de facto right of shelter may arise.18 There are two types of 
humanitarian refuge. First, a person fleeing from an imminent danger (e.g. a violent mob) 
may be in need of protection. A majority approach in literature argues that where the 
territorial government manifestly fails to safeguard a person in flight, the sending State can 
lawfully accord shelter until the imminent threat has disappeared.19 A distinction must be 
drawn with the situation where the individual concerned, perhaps already inside the 
diplomatic premises, requests to be lodged or not to be removed for humanitarian reasons, 
e.g. because he or she faces being arbitrarily detained in inhuman and degrading conditions. 
The ICJ accepted this exceptional form of refuge when “in the guise of justice, arbitrary 
action is substituted for the rule of law” and, consequently, the refuge-seeker is manifestly 
denied a fair trial.20 This wording has left ample room for discussion and, consequently, 
criteria applied in State practice differ.21 Yet the difference between the two scenarios stands 
and can be exemplified by pointing to current Dutch practices. In an “imminent threat” 
situation, it is allowed for Dutch diplomatic posts to offer assistance without intervention by 
their Minister of Foreign Affairs. When the local situation requires a temporary stay, however, 
the mission has to seek the consent of the Minister.22  
 
2.2. DIPLOMATIC LAW AS A FACILITATOR OF EXTRATERRITORIAL SHELTER  
 
The practical viability of refuge in a diplomatic mission is facilitated by international 
diplomatic law. Under the 1961 Vienna Convention on Diplomatic Relations (‘VCDR’ or 
‘Vienna Convention’), to which all EU Member States are a party, States can apply their 
rights in a way that allows for the temporary guarding of an individual.23 Art.22(1) VCDR, 
conferring inviolability on the premises of the diplomatic mission, prevents the removal of an 
individual by local authorities without due consent. The qualification as “premises of the 

                                                                                                                                                  
Guangcheng in the US Embassy in Beijing (April 2012) and to Meriam Yahia Ibrahim Ishag, a Sudanese 
Christian woman sentenced to death for apostasy in the US Embassy in Khartoum (July 2014). See: B.L.Stone, 
“Gimme Shelter: Does the United States Violate International Law by Offering Protection to Chen Guangcheng at 
the American Embassy in Beijing?” (2013) 28 A.U.I.L.R. 905. 
16

 At the end of the Tehran hostage crisis (1979-1981), six American diplomats found refuge at the Canadian 
embassy. See for other Canadian examples: Ch.V. Cole, “Is There Safe Refuge in Canadian Missions Abroad?” 
(1997) 9 I.J.R.L. 654, p. 659. 
17

 See for European examples : J. Salmon, Manuel de Droit Diplomatique (Brussels: Bruylant, 1994) at 236; Ch. 
Chatterjee, International Law and Diplomacy (New York: Routledge, 2013), p. 233; S. Riveles, “Diplomatic 
Asylum as a Human Right: The Case of the Durban Six” (1989) H.R.Q. 139.  
18

 Asylum Case, fn.9, [284]; R. Jennings and A. Watts (eds.), Oppenheim’s International Law (Oxford: Oxford 
University Press), § 495; M. Shaw, International Law (Cambridge: Cambridge University Press, 2014), p. 551. 
19

 Den Heijer, fn.14, 119; Salmon, fn.17, 233; J. Kleiner, Diplomatic Practice: Between Tradition and Innovation 
(Singapore: World Scientific Publishing Company, 2010), p. 168; I. Roberts, Satow’s Diplomatic Practice (Oxford: 
Oxford University Press, 2011), p. 110. See also the US policy, discussed in M.L. Nash, “Contemporary Practice 
of the United States relating to International Law” (1981) 75 A.J.I.L. 142. 
20

 Asylum Case, fn.9, [284]. 
21

 E. Denza, “Diplomatic Asylum”, in A. Zimmerman, The 1951 Convention Relating to the Status of Refugees 
and its 1967 Protocol: A Commentary (Oxford: Oxford University Press, 2011), p. 1426. 
22

 Administrative Guidelines for Dutch Diplomatic Posts, Vreemdelingencirculaire [Circular on Aliens] TBV 
2003/33, Staatscourant [Official Gazette], 9 September 2003, no. 173. 
23

 Vienna Convention on Diplomatic Relations, signed in Vienna on 18 April 1961 and entered into force on 24 
April 1964, 500 U.N.T.S. 95.  
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mission” does not depend on a title to property. Rather, it relates to the activities performed 
on those premises, which have to fall within the functions of a diplomatic mission in 
accordance with art.3 VCDR.24 The list of diplomatic functions contained in art.3 VCDR is not 
exhaustive, and, although the granting of diplomatic asylum may not be a diplomatic function 
per se, the VCDR does not expressly prohibit it either.25 However, a legal impasse arises 
because the Vienna Convention simultaneously imposes obligations on the sending State 
and its diplomats. Persons enjoying immunities – in other words, foreign diplomats − have to 
abide by local laws and cannot interfere in the internal affairs of the receiving State (art.41(1) 
VCDR). This comprises a duty to transfer persons accused of or condemned for common 
crimes to the local authorities.26 In addition, art.41(3) VCDR promulgates that a mission’s 
premises may not be used “in any manner incompatible with [diplomatic] functions”.  
 
It has been questioned whether the greater emphasis in modern times on the international 
protection of human rights has altered the traditional approach to non-interference. One may 
argue that the latter duty should not automatically override other legal responsibilities of a 
diplomat.27 Some scholars add that the situation of refuge only constitutes a lesser 
infringement of art.41(1) VCDR given its nature as a passive rather than an active 
interference.28 In any event, even if granting refuge constitutes a breach of diplomatic law, it 
will not automatically be followed by direct consequences. Avenues for redress available to 
receiving States who wish to see the refuge situation terminated are limited. Admittedly, a 
receiving State has the right to challenge the refuge and lawfully impose sanctions. It may, 
for example, resort to a declaration of “persona non grata” (art.9) of one or more members of 
the diplomatic staff, the withdrawal of certain benefits, or the suspension or termination of 
diplomatic relations.29 Only the latter sanction would, by default, end the temporary refuge. 
However, even in this case, agents of the receiving State are not allowed to enter the 
diplomatic premises to remove the individual instantly: while the text of the Vienna 
Convention and its travaux préparatoires do not explicitly state when the inviolability of 
mission premises ends, scholarship and practice agree that this happens after a reasonable 
period of time.30 It should be noted that diplomatic asylum disputes do not commonly result 
in a breach of diplomatic relations. In most situations of refuge, disapproval will be 
expressed by the receiving State, potentially leading to strains in diplomatic relations. This is 
what happened in the Assange case, in which the UK refrained from entering the embassy, 
terminating diplomatic relations, or invoking its 1987 Diplomatic and Consular Premises Act. 
This Act allows the UK Secretary of State, after due notice, to retract acceptance for the 

                                                
24

 Manoilescu v Romania [2005] App. No. 60861/00, at [77]: “[i]t is sufficient for the property to be ‘used for the 
purposes of the mission’ of the foreign State”; Salmon, fn.17, p. 190.  
25

 See: J. Wouters, S. Duquet and K. Meuwissen, “The Vienna Conventions on Diplomatic and Consular 
Relations”, in A.F. Cooper, J. Heine and R. Thakur (eds), Oxford Handbook of Modern Diplomacy (Oxford: 
Oxford University Press, 2013). 
26

 M. Richtsteig, Wiener Übereinkommen über diplomatische und konsularische Beziehungen (Baden-Baden: 
Nomos, 2010), p. 47. 
27

 Richtsteig, fn.26, p. 103-104; E. Denza, Diplomatic law: Commentary on the Vienna Convention on Diplomatic 
Relations (Oxford: Oxford University Press, 2008), p. 467. 
28

 P. Porcino, “Toward Codification of Diplomatic Asylum” (1976) 8 N.Y.U. J. Int’l L. & Pol. 435, at 446: “The only 
positive act of the granting state is the grant itself, and this is exercised only upon the initiative of a refugee. 
There is no ‘active’ intervention. […] In this sense, the foreign nation is making only a limited incursion on the 
rights of the sovereign”. 
29

 On sanctions in the diplomatic system, see Case concerning United States Diplomatic and Consular Staff in 
Tehran (US v Iran) [1980] ICJ Rep. 3, at [86]-[87]; Salmon, fn.17, at 479-511; J. Wouters and S. Duquet, “Unus 
inter plures? The EEAS, the Vienna Convention and International Diplomatic Practice”, in D. Spence and J. 
Batora (eds), European Diplomacy Post-Westphalia (Hampshire: Palgrave Macmillan, 2015), pp. 159-174. 
30

 Chatterjee, fn.17, p. 232. Denza (“Diplomatic Law”, fn.27, p. 178) refers to the example of a period of seven 
days in which the premises of the Libyan embassy were still treated as inviolable by the UK government, 
counting from the moment the relations were terminated in the aftermath of the shooting of police officer Yvonne 
Fletcher in 1984. 
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establishment of an embassy, “if he is satisfied that to do so is permissible under 
international law”.31 The reason why the UK has not resorted to the provision most likely 
relates to the application of the condition on the permissibility under international law, which 
would be controversial in light of art.21 VCDR on the duty of receiving States to facilitate the 
acquisition of diplomatic premises on its territory and art.22 VCDR on the premises’ absolute 
inviolability. If anything, the UK’s position in the Assange case constitutes proof of 
adherence to international law in this domain. 
 
2.3. TEMPORARY REFUGE AT A UNION DELEGATION 
 
The above analysis applies not only to missions of EU Member States but also to the 
diplomatic missions of the EU in third countries. Union Delegations perform diplomatic tasks 
for the Union as a whole, represent the Union and protect its interests as well as those of its 
citizens. While not a signatory party to the Vienna Convention, the EU is subjected to its 
legal regime: it has made the VCDR applicable on an ad hoc basis, via multiple bilateral 
‘establishment agreements’ with receiving States with which diplomatic relationships are 
maintained.32 As a result, Union Delegations are able to grant refuge in a manner similar to 
EU Member States missions by means of the general inviolability rules (art.22 VCDR). Both 
the premises of the Union Delegation and the residence of its Head of Delegation fall under 
the scope of the Vienna Convention (art.1(i)). Unlike the United Nations Headquarters 
Agreement33, which explicitly prohibits refuge, establishment agreements concluded by the 
EU do not encompass a derogation from the VCDR. However, the criticism flagged above 
regarding the weak legal basis for foreign embassies to grant refuge under international law 
is at least, if not more, valid in the EU’s case. For one thing, a Union Delegation’s mandate is 
more restricted than that of national diplomatic missions: the Delegations’ competences are 
limited to EU powers ‒ that is, the competences conferred upon the EU by its Member 
States.34 In that sense, one can debate whether Union Delegations have the power to grant 
refuge on the basis of the EU Treaties. Our take on the matter, as will be further developed 
in the paper, is that the EU competence, while not express, may be based on the fact that 
the EU is bound by customary international law, particularly since the grant of shelter usually 
does not involve an active intervention but simply requires the Delegation’s abstention from 
a forcible eviction. The wider public in third countries will surely not be aware of the fine-
grained arrangements under EU law regarding legal competences.35 Conversely, people 
may be aware of the EU’s publicly and steadily confessed commitment to defending and 
promoting human rights in the world. Practically speaking, the EU has more diplomatic 
missions in third countries than the vast majority of its Member States. In more than 70 
places where the EU has a Delegation there are fewer than ten Member States represented; 
in 50 countries there are fewer than five; and in one case, that of the Kingdom of Swaziland, 
there are no Member States represented.36 It may thus well be that the Union Delegation 

                                                
31

 Diplomatic and Consular Premises Act, 1987 (UK) c.46, §1(3).  
32

 For a detailed discussion on the EU’s application of diplomatic law, see: J. Wouters and S. Duquet, “The EU 
and International Diplomatic Law: New Horizons?” (2012) 7 The Hague J. Dipl. 31. 
33

 Art.3(9(b)) of the Agreement regarding the Headquarters of the United Nations, signed at Lake Success on 26 
June 1947, 11 U.N.T.S. 11, reads: “Without prejudice to the provisions of the General Convention or Article IV of 
this agreement, the United Nations shall prevent the headquarters district from becoming a refuge either for 
persons who are avoiding arrest under the federal, state, or local law of the United States or are required by the 
Government of the United States for extradition to another country, or for persons who are endeavouring to avoid 
service of legal process”. 
34

 On the principle of conferral, see art.4(1) and 5(1-2) TEU; specifically as to the action of EU institutions, see 
art.13(2) TEU.  
35

 Supra fn 3. 
36

 J. Wouters, G. De Baere, B. Van Vooren, K. Raube, J. Odermatt, Th. Ramopoulos, T. Van den Sanden and Y. 
Tanghe, The Organisation and Functioning of the European External Action Service: Achievements, Challenges 
and Opportunities (Brussels: European Parliament, 2013) p. 3. 
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happens to be the first (or only) diplomatic mission in the reach of an individual seeking 
shelter. 
 
 
3. A LEGAL OBLIGATION TO GRANT REFUGE? 
 
The granting of refuge in diplomatic premises, at least by European embassies, has in 
practice been founded on considerations of humanitarianism rather than law. The protection 
is assumed legitimate on moral grounds. In this respect, granting refuge is at the discretion 
of the sending State.37 The present section assesses the legal value of a different type of 
claim, according to which diplomatic missions of an EU Member State or the EU may be 
legally bound to grant refuge on the basis of human rights law. More concretely, it 
researches whether an extraterritorial application of the non-refoulement principle applies to 
the EU and its Member States, obliging diplomats not to forcibly expel a person from the 
diplomatic premises where substantial grounds exist for believing that, if removed, that 
person would be subject to the death penalty, torture or other inhuman or degrading 
treatment or punishment. Now, to be fair, States do not normally consider this principle as 
applicable to the (non-)surrender of a fugitive sheltering in diplomatic premises; and most 
scholarship is reluctant as well.38 The rules on the prohibition of expulsion have developed in 
parallel with those of diplomatic law and a clear distinction must be drawn between territorial 
asylum (an individual right) and diplomatic asylum (a discretionary practice).39 While we do 
not challenge this proposition, we tend to disconnect the non-refoulement prohibition from 
the concept of territorial asylum. It is not argued that the granting of refuge in a diplomatic 
mission makes the 1951 Refugee Convention applicable.40 Rather, we submit that, if 
accepted in this context, the principle of non-refoulement has the potential to provide a legal 
framework for what now constitutes an ad hoc practice of humanitarian protection: it can 
offer concrete benchmarks to be used by European diplomats and strike a more appropriate 
balance between human rights law and diplomatic law. Reconciling the two regimes, as will 
be seen, already has been a preoccupation of international and national courts confronted 
with the issue. Too often, there seems to exist a misconception that diplomatic law does not 
allow for interaction with other legal regimes. Yet the VCDR does not rule out this possibility. 
In its preamble it is affirmed that “questions not expressly regulated by the provisions of the 
present Convention” – which is precisely the case for refuge in diplomatic premises − 
continue to be governed by the rules of customary international law. Denza argues in this 
respect that “the reference back to customary rules opens the way to the grant of asylum 
within mission premises for a limited period in the face of threat to human life, physical 
safety, or liberty”.41 The purpose of the following subsections is to compare international, 
regional and national legal frameworks, and to examine the extent to which EU Member 
States and Union Delegations are subject to upholding some form of non-refoulement 
principle in their diplomatic premises abroad.  
 
 
 

                                                
37

 Art.2, 1954 Montevideo Convention, fn.12; Porcino, fn.28, p. 438.  
38

 But see, already in 1989, Riveles, fn.17.  
39

 Denza, “Diplomatic Asylum”, fn.21, p. 1425; Asylum Case, fn.9, [274]-[275]. It has to be noted that despite the 
existence of common practices and the use of objective criteria to grant territorial asylum, a considerable number 
of States has consistently refused to accept an international obligation to grant it. See: M. den Heijer, “Article 18 – 
Right to Asylum”, in S. Peers, T. Hervey, J. Kenner and A. Ward (eds), The EU Charter of Fundamental Rights - 
A Commentary (Oxford: Hart Publishing, 2014), p. 530 and 534. In the EU Charter of Fundamental Rights, the 
terminology “right to asylum” is used. 
40

 Convention Relating to the Status of Refugees, done at Geneva, 28 July 1951, 189 U.N.T.S. 137.  
41

 Denza, “Diplomatic Asylum”, fn.21, p. 1433.  
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3.1. EU MEMBER STATES AND THE EXTRATERRITORIAL APPLICATION OF THE PRINCIPLE OF 

NON-REFOULEMENT 
 
An extraterritorial application of the non-refoulement principle can be deduced from the 
obligations of Member States under international and regional human rights law. Over time, 
legal questions have popped up regularly about the application of non-refoulement in a 
variety of situations outside a State’s national territory: on the high seas, in situations of 
occupation and, indeed, in diplomatic and consular premises. Before proceeding to examine 
national case law on the matter, it is useful to remind ourselves of the existing international 
legal framework. EU Member States are parties to a considerable number of treaties that 
contain a principle of non-refoulement, such as the 1951 Refugee Convention and the 1984 
UN Convention against Torture (CAT).42 The principle constitutes a non-derogable right 
which offers a fundamental protection independent from the question of the grant of 
asylum.43 Moreover, it is now widely accepted that the non-refoulement rule has acquired 
customary status.44 That is not to say that every specific legal ramification of the principle is 
generally agreed upon. Yet the essence of the principle is beyond dispute: individuals cannot 
be returned to a territory where a risk of serious harm exists.45  
 
First of all, human rights law dictates that a State has to respect its international obligations 
in its exercise of jurisdiction over persons abroad, based on a de facto control and authority 
test.46 This rule has been confirmed time and again, including by the Office of the United 
Nations High Commissioner for Refugees (UNHCR) when it considered the extraterritorial 
application of the non-refoulement principle in its 2007 Advisory Opinion on the subject.47 
Particularly relevant for EU Member States is UNHCR’s confirmation of the broad meaning 
of the term “refouler”: “[t]he prohibition of refoulement to a danger of persecution under 
international refugee law is applicable to any form of forcible removal, including deportation, 

                                                
42

 See art.33 Refugee Convention, fn.40; art.3(1) UN Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, done at New York, 10 December 1984, 1465 U.N.T.S. 85 (UNCAT). Art.7 
of the 1966 International Covenant on Civil and Political Rights (ICCPR, done at New York, 19 December 1966, 
999 U.N.T.S. 171) has been interpreted in the same sense. 
43

 See UNGA Resolution A/RES/51/75, 12 February 1997, at [3]; G.S. Goodwin-Gill, “The Haitian Refoulement 
Case: A Comment” (1994) 6 Int. J. Refugee L. 103. The Refugee Convention differentiates between the grant of 
asylum (art.1) and the principle of non-refoulement (art.33). The EU Charter contains a similar distinction in its 
art.18 (right to asylum) and art.19 (Protection in the event of removal, expulsion or extradition). See: E. Guild, 
“Article 19 - Protection in the event of removal, expulsion or extradition”, in Peers,  Hervey, Kenner and Ward, 
fn.40, p. 557. See also p. 522 (den Heijer, fn.39) in the same volume. 
44

 See the leading contributions by G.S. Goodwin-Gill and J. McAdam, The Refugee in International Law (Oxford: 
Oxford University Press, 2007) p. 354; W. Kälin, M. Caroni and L. Heim, “Article 33 para. 1”, in Zimmerman, 
fn.21, p. 1343; J. Dugard and Ch. Van den Wyngaert, “Reconciling Extradition with Human Rights” (1998) 81 
A.J.I.L. 187. The customary status was also confirmed in the Declaration of State Parties to the 1951 Refugee 

Convention, UN doc. HCR/MMSP/2001/09 [2002]. See for further analysis: UNHCR, “The Principle of Non-
Refoulement as a Norm of Customary International Law” [1994] available at <http://www.unhcr.org/cgi-
bin/texis/vtx/ refworld/rwmain?docid=437b6db64> (last accessed 24 September 2014). Some have even gone 
further and argued that the non-refoulement principle is a fundamental component of the absolute prohibition of 
torture and perhaps even shares the latter’s jus cogens character. UNHCR, “Note on International Protection”, 
UNDocA/AC.96/951, 13 September 2001, at [16]; E. Lauterpacht and D. Bethlehem, “The Scope and Content of 
the Principle of Non-Refoulement: Opinion” in E. Feller, V. Türk, F. Nicholson (eds), Refugee Protection in 
International Law (Cambridge: Cambridge University Press, 2003), p. 140. But see A. Duffy, “Expulsion to Face 
Torture? Non-refoulement in International Law” (2008) 20 Int. J. Refugee L. 373, who states that the evidence for 
the latter is less than convincing. 
45

 N. Coleman, “Non-Refoulement Revised Renewed Review of the Status of the Principle of Non-Refoulement 
as Customary International Law” (2003) 5 E.J.M.L. 23, p. 47.  
46

 Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory [2004] ICJ Rep. 178, at [106].  
47

 UNHCR, “Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 1951 
Convention relating to the Status of Refugees and its 1967 Protocol” (2007) 12 E.H.R.L.R. 483. 
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expulsion, extradition, informal transfer or ‘renditions’, and non-admission at the border”.48 
To come to that conclusion, UNHCR relied on the ordinary meaning of the term “refouler”, a 
contextual analysis of art.33 of the 1951 Refugee Convention, its travaux préparatoires, and 
its humanitarian object and purpose.49 UNHCR has taken the position that the non-
refoulement principle in the Refugee Convention is “subject to a geographic restriction only 
with regard to the country where a refugee may not be sent to, not the place where he or she 
is sent from”.50  
 
Second, art.3 of the European Convention on Human Rights (ECHR), as interpreted in the 
case-law of the ECtHR, comprises a non-refoulement principle. Regarding the extraterritorial 
application of the ECHR, the ECtHR explained in its landmark judgment Banković v Belgium 
that the jurisdictional competence of a State is primarily territorial but that international law 
does not exclude a State’s exercise of jurisdiction extraterritorially in particular 
circumstances.51 A State has the responsibility under art.1 ECHR to secure, within the area 
or in regard to persons under its control, the entire range of substantive rights (including non-
refoulement) set out in the Convention. It will also be liable for any violations of those 
rights,52 including those committed by it agents operating – whether lawfully or unlawfully – 
in another State.53  
 
The diplomatic context provides an additional layer of complexity, given that there are 
coexisting norms of diplomatic and human rights law, which makes the application of general 
criteria on extraterritorial jurisdiction to the conduct of diplomatic and consular agents abroad 
challenging. Only a limited number of known cases target the subject. The European 
Commission of Human Rights, an integral part of the European human rights system until its 
abolition in 1998,54 addressed the issue of extraterritorial responsibility of a State for acts 
conducted by its diplomatic agents on two occasions.55 Both times, the Commission found 
that acts of diplomats were conducted within the jurisdiction of the sending State’s 
authorities engaging the latter’s responsibility. In WM v Denmark it noted: 56 

 
[i]t is clear […] from the constant jurisprudence of the Commission that authorised 
agents of a State, including diplomatic or consular agents, bring other persons or 
property within the jurisdiction of that State to the extent that they exercise authority 
over such persons or property. In so far as they affect such persons or property by 
their acts or omissions, the responsibility of the State is engaged […]. Therefore, in 
the present case the Commission is satisfied that the acts of the Danish ambassador 
complained of affected persons within the jurisdiction of the Danish authorities within 
the meaning of Article 1 of the Convention. 

 

                                                
48

 Ibid. at [7]. It is submitted that the ordinary meaning of “return” includes “to send back” or “to bring, send, or put 
back to a former or proper place”. 
49

 See, for a contextual analysis leading to the same result: Kälin et al., fn.44, p. 1361. 
50

 UNHCR, Advisory Opinion, at [26]. 
51

 Banković v Belgium [2007] 44 E.H.R.R. 5 at [61]. See also: Al-Skeini v United Kingdom [2011] 53 E.H.R.R. 18 
at [138]; Catan v Moldova [2013] 57 E.H.R.R. 4 at [106].  
52

 Cyprus v Turkey [2002] 35 E.H.R.R. at [76]-[77]; Ilascu v Moldova [2005] 40 E.H.R.R. 46 at [314]-[315]; Al-
Skeini, fn.60 at [138]; Catan, fn.60 at [106]. 
53

 Issa v Turkey [2005] 41 E.H.R.R. 27 at [71]. 
54

 Protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms, 
restructuring the control machinery established thereby, CETS No. 155, done at Strasbourg, 11 May 1994.  
55

 WM v Denmark [1993] 15 E.H.R.R. CD28. In X v Federal Republic of Germany [1965] Decision on the 
Admissibility, App. No. 1611/62, the Commission had already recognised that the authority that consular and 
embassy officials exercise over their own nationals could engage the Convention. 
56

 WM v Denmark, fn.55, [1].  
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No case has been brought before the ECtHR in which the de facto control which diplomatic 
agents have in the territory of a receiving State was referred to by an applicant. 
Nevertheless, already in the Banković and Medvedyev cases, the ECtHR held, relying on 
customary international law and treaty provisions, that the conduct of diplomatic and 
consular agents may constitute an extraterritorial exercise of jurisdiction.57 Recently, in Hirsi 
Jaama v Italy, when the Court was offered an opportunity to address the extraterritoriality of 
the non-refoulement principle, it also spoke out on the possible application thereof by 
diplomatic agents. The ECtHR reaffirmed that the extraterritorial violation of the prohibition of 
refoulement as developed in its case-law engages the responsibility of the expelling State 
under the ECHR.58 The Court found that art.3 equally applies on the high seas, where, in 
casu, vessels carrying irregular migrants had been intercepted by the Italian coastguard and 
persons on board were immediately transferred to Libya.59 In its dictum, the Court expressly 
stated that extraterritorial jurisdiction may be established, not just for interventions at sea, 
but also for “activities of [a State’s] diplomatic or consular agents abroad”.60 Diplomatic 
premises were referred to as an example of a physical place in which effective control of a 
State is exercised in an area outside its national territory for the purposes of art.1 ECHR. In 
normal circumstances, a sending State indeed exercises control over its diplomatic premises 
and all persons therein.61 It is less clear whether such general control suffices to establish 
jurisdiction when a refuge-seeker is merely present in diplomatic premises, for example, 
following a non-consensual entry of the premises. International case law sometimes seems 
to require an additional act assuming jurisdiction by diplomatic agents.62 In WM v Denmark, 
the Commission referred to the existence of “acts or omissions” on the part of the officials to 
determine whether the responsibility of the State was engaged.63 Similarly, the ECtHR, in 
Assanidze v Georgia, stated that jurisdiction may be assumed on the basis of non-territorial 
factors, such as “acts of public authority performed abroad by diplomatic and consular 
representatives of the State”.64 Such precondition for the establishment of jurisdiction in 
diplomatic premises could impact importantly the practical way in which diplomats have to 
deal with refuge-seekers. 
 
The above implies that the ECtHR, when evaluating co-existing norms of human rights law 
and diplomatic law, does not automatically favour the latter. This is not to say that ECtHR 
case-law does not show deference to the special position of diplomatic premises under 
international law. On the contrary, in Al-Saadoon, the Court held that:65 
  

[d]iplomatic and consular premises have a particular status under international law. 
When a State sets up a diplomatic mission it agrees to respect the laws of the 
territorial State and not to interfere in its internal affairs […]; this is one of the 

                                                
57

 Banković, fn.51, at [79]; Medvedyev v France [2010] 51 E.H.R.R. 39, at [65].  
58

 Hirsi Jamaa v Italy [2012] 55 E.H.R.R. 21 at [114], referring to Soering v United Kingdom [1989] 11 E.H.R.R. 
439 at [90]-[91]; Vilvarajah v United Kingdom [1992] 14 E.H.R.R. 248 at [103]; and Salah Sheekh v the 
Netherlands [2007] 45 E.H.R.R. 50 at [135]. 
59

 Hirsi Jamaa, fn.58, at [138]. 
60

 See Hirsi Jamaa, fn.58, at [75]. The same example had been provided in Banković, fn.51, at [73] and 
Medvedyev, fn.57, at [65].  
61

 See in this regard the statement made by Mr. Walter Kälin, former Representative of the UN Secretary-General 
on the human rights of internally displaced persons, in his Dissenting Opinion on the Admissibility Decision to the 
Human Rights Committee Decision in Munaf v Romania [2009] no.1539/2006: “As a matter of international law, a 
State has full legal jurisdiction over diplomatic premises and the acts of all persons therein. This is so regardless 
of the precise degrees of factual control that were exercised over the individual within the premises by Embassy 
staff”. 
62

 P. Behrens, “The Law of Diplomatic Asylum‒A Contextual Approach” (2014) 35 M.J.I.L. 319, at 345. 
63

 WM v Denmark, fn.55, [1]. 
64

 Assanidze v Georgia [2004] 39 E.H.R.R. 32 [137]. 
65

 Al-Saadoon v United Kingdom [2010] 51 E.H.R.R. 9 at [140]. 
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conditions on which the territorial State consents to the establishment of the mission. 
Thus, when an individual seeks refuge at an embassy, the obligations owed by the 
sending State to the territorial State are known and apply ab initio (although there 
may be other conflicting obligations, for example under the Convention). 

 
In Al-Saadoon, the ECtHR thus recalls the principle of non-interference in internal affairs 
while indicating that this may not be absolute in light of ECHR obligations. Put differently, the 
Court recognises that conflicts between diplomatic law and human rights law can arise 
without elaborating on the existence of a hierarchy between those norms. In the case at 
hand, it was not necessary to take a stand on the issue, given that the applicants did not 
choose to seek refuge with the UK embassy, but with its armed forces. However, based on 
this observation and the Court’s earlier jurisprudence (including in Hirsi Jaama), one can 
assume that the ECtHR may well decide that human rights obligations can interfere with 
diplomatic law when asked to rule specifically on this issue. At any rate, the application of 
the ECHR is not excluded in principle in situations of refuge in diplomatic premises.  
 
Despite the developments in international human rights law, national jurisdictions have been 
less willing to acknowledge the extraterritoriality of the refoulement prohibition. The US is a 
notable opponent, having stated that art.3 CAT on non-refoulement “does not impose 
obligations on the United States with respect to an individual who is outside [its] territory”.66 
This position is in sharp contrast with that of the UN Committee against Torture in its 
decisions relating to, on the one hand, a Spanish rescue mission and the processing of 
migrants at sea67 and, on the other, the transfer of detainees by the UK to local authorities in 
Afghanistan and Iraq.68 Nevertheless, a similar, restrictive, view was upheld by the US 
Supreme Court with regard to art.33 of the Refugee Convention in the 1993 Sale v Haitian 
Centers Council judgment, which concerned the return of Haitian asylum-seekers on the 
high seas.69 The judgment attracted considerable criticism from civil society and academia,70 
as well as the Inter-American Human Rights Commission.71  
 
British courts take a more nuanced position. The 2005 judgment of the House of Lords in 
Roma Rights concurred with the US Supreme Court’s view, when it ruled on the refusal by 
British consular agents at Prague Airport to grant leave to enter the UK to Roma asylum-
seekers of Czech nationality.72 This case was not judged to be one of extraterritorial 
jurisdiction according to the standards set by the ECtHR in Banković, and as a result, did not 
engage a violation of art.2 or 3 ECHR. Without necessarily agreeing with the judgment,73 it 
should be emphasised that the functions performed by the consular agents in their capacity 

                                                
66

 J.B. Bellinger, “U.S. Delegation Oral Responses to CAT Committee Questions”, [2006] available at 
<http://www.state.gov/j/drl/rls/68561.htm> (last accessed 9 July 2014).  
67

 JHA v Spain (Marine I) [2008] CAT no. 323/2007 [8.2]. The Committee decided that Spain had de facto control 

over the persons on board of the Marine I.  
68

 CAT, “Conclusions and Recommendations: United Kingdom of Great Britain and Northern Ireland, Crown 
Dependencies and Overseas Territories” [2004] UNDoc.CAT/C/CR/33/3, [4(b)]. 
69

 Sale v Haitian Centers Council [1993] 509 US 155, 113 SCt 2549.  
70

 L. Henkin, “Notes from the President” [1993] ASIL Newsletter, p. 1, stated: “It is incredible that states that had 
agreed not to force any human being back into the hands of his/her oppressors intended to leave themselves ‒ 
and each other ‒ free to reach out beyond their territory to seize a refugee and to return him/her to the country 
from which he sought to escape”. In the same vein, see: H.H. Koh, “Reflections on Refoulement and Haitian 
Centers Council” [1994] 35 H.R.L.J. 1.  
71

 Haitian Centre for Human Rights v US [1997] IACHR 51/96, [157]-[158], referring to the amicus curiae brief of 
the UNHCR (1993) 32 I.L.M. 1215, which submitted: “The obligation not to return refugees to persecution arises 
irrespective of whether governments are acting within or outside their borders […] UNHCR considers the Court’s 
decision a setback to modern international refugee law”. 
72

 R v Immigration Officer at Prague Airport, ex parte European Roma Rights Centre [2004] UKHL 55. 
73

 See e.g. Lauterpacht and Bethlehem, fn.44, at 109, who argue that the principle of non-refoulement also 
applies “at points of embarkation, in transit, in international zones, etc.” 
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as immigration officers in an airport differ to a great extent from the functions normally 
performed by diplomatic and consular agents in embassies and consulates. This idea also 
resonated with Lord Bingham when he expressed “the greatest doubt” whether “functions 
performed by the immigration officers at Prague, even though they were formally treated as 
consular officials, could possibly be said to be an exercise of jurisdiction in any relevant 
sense over non-UK nationals such as the appellants” [own emphasis].74 As such, in Roma 
Rights, the House of Lords did not address questions related to the co-existence of human 
rights law and diplomatic law.  
 
More enlightening is a 2004 case brought before the English Court of Appeal against the UK 
government. In R (on the application of B and others) v Secretary of State, the Court ruled 
on the case of two Afghan minors, aged 12 and 13, who had escaped a refugee detention 
centre in Melbourne. The boys had been temporarily accommodated in the British consulate 
before being given the option to leave voluntarily or to be returned to the Australian 
authorities.75 They opted for the former and were taken into custody soon thereafter. On the 
jurisdictional question, the Court assumed that, while in the consulate, the applicants were 
“sufficiently within the authority of the consular staff” to be subjected to the UK’s jurisdiction 
as understood in art.1 ECHR.76 It also decided that the UK Human Rights Act was “capable 
of applying” to the actions of the UK’s diplomatic and consular officials. In the discussion on 
the merits of the case, the Court took position in the broader human rights law versus public 
international law debate. Intrinsically, the reasoning was based on the idea that there exists 
a hierarchy between the two and that priority should be given to rules of international law. 
The Court held that the ECtHR’s Soering approach on non-refoulement is only to be applied 
where this is compatible with public international law.77 In its view, the Court did not need to 
consider the question whether the treatment experienced by the applicants reached the 
degree of severity necessary to qualify as inhuman and degrading treatment contrary to art.3 
ECHR. It deemed that the critical question at hand was whether international law allowed or 
even required the diplomatic agents to take action or, in the words of the Court, “whether the 
perceived threat to the physical safety was so immediate and severe that the officials could 
have refused to return them […] without violating their duties under international law”.78  
 
It is interesting to see how the Court framed outstanding issues related to the practice of 
humanitarian protection in embassies using public international law. In particular, the 
judgment commented on the two forms of temporary refuge in diplomatic premises for urgent 
humanitarian reasons set out earlier in this paper. Firstly, the Court endorsed the view that, 
in the mob scenario, where disorder threatens the life or physical integrity of the individual, 
no violation of international law occurs when a diplomatic mission offers protection for a 
short period of time. It confirmed that customary international law has emerged on this 
subject. On the second scenario, that of a tolerated stay, the Court held that public 
international law (more concretely, the principle of non-interference in internal affairs under 
diplomatic and consular law)79 requires the mission to hand over a fugitive when the 

                                                
74

 Opinion of Lord Bingham of Cornhill, fn.72 at [21].  
75

 R (on the application of B and Others) v Secretary of State for Foreign and Commonwealth Affairs [2004] 
EWCA (Civ.) 1344, [2005] Q.B., 643, at [66] (hereafter: “B & Others”). 
76

 The protection of consular premises is similar to that of diplomatic premises for that matter: authorities of a 
receiving State are not allowed to enter that part of the consular premises which is used exclusively for the 
purpose of the work of the consular post except with the consent of the head of the consular post, see art.31 
Vienna Convention on Consular Relations, signed in Vienna on 24 April 1963 and entered into force 19 March 
1967, 596 U.N.T.S. 262 (hereafter: “VCCR”). 
77

 B & Others, fn.75, at [88].  
78

 Ibid., at [93]. 
79

 Art.41 VCDR and art.55 VCCR. 
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receiving State so requests.80 As a result, if in B & Others the consulate would not have 
complied with the Australian demands, this would have amounted to an abuse of “the 
privileged inviolability accorded to diplomatic premises”, infringing the UK’s obligations under 
public international law.81 The Court recognized one exception to this rule: international law 
allows, and possibly even obliges, diplomats to refuse to return an individual if the conditions 
of a “so harsh test” are met. According to the Court, this test consists of the following: 
  

Should it be clear […] that the receiving State intends to subject the fugitive to 
treatment so harsh as to constitute a crime against humanity, international law must 
surely permit the officials of the sending state to do all that is reasonably possible, 
including allowing the fugitive to take refuge in the diplomatic premises, in order to 
protect him against such treatment. In such circumstances [international law] may 
well impose a duty on a Contracting State to afford diplomatic asylum.82 
 

In casu, it was decided that Australia was entitled under international law to demand the 
return of the children from the consular offices. Applying the “so harsh test” to the facts of the 
case, the Court found that, although the applicants had suffered in the detention camp, the 
threshold that would allow a refusal had not been met. Consequently, the expulsion by the 
UK consulate had been lawful.83  
 
Using the “so harsh test” as an exception to the obligation under international law to 
surrender refuge-seekers to the receiving State differs from the approaches adopted by the 
ICJ and the ECtHR. As was explained, the exception singled out by the ICJ to the same 
“obligation to surrender” relates to a manifest denial of a fair trial. It is not entirely clear how 
the ECtHR would judge a surrender case. If the ECtHR were to say that the Soering 
principle applies, this would encompass that it may not take the obligation to surrender as a 
starting point. It is also not unthinkable that the ECtHR would consider the surrender of 
refuge-seekers as the rule to which exceptions must be made in line with its non-refoulement 
case law. This may entail the application of the diplomatic non-interference principle in a less 
absolute manner.84 It is submitted that such an approach should be preferred over the 
London Court’s suggestion of putting the threshold for refusing a surrender at “crimes 
against humanity”.85 For a number of reasons, this is an odd criterion. The Rome Statute of 
the International Criminal Court enumerates eleven acts that constitute “crimes against 
humanity” when “committed as part of a widespread or systematic attack directed against 
any civilian population, with knowledge of the attack”.86 It is clear that this definition does not 
cover all serious instances of distress refuge-seekers may be confronted with. Moreover, the 
definition is one pertaining to international criminal law, which is not the natural framework to 
judge situations of refuge. It also has practical drawbacks as, unlike human rights law, 
international criminal law does not come with criteria to determine when the severity 
threshold is actually reached. 

                                                
80

 The ICJ, in the Asylum case, fn.9, at [280], decided that the Havana Convention, fn.12, “that provides for the 
surrender to those authorities of persons accused of or condemned for common crimes, contains no similar 
provision in respect of political offenders”. 
81

 B & Others, fn.75 at [96]. 
82

 Ibid., at [88]. 
83

 Ibid., at [96], the Court concluded that “the applicants were not subject to the type and degree of threat that, 
under international law, would have justified granting them diplomatic asylum. To have given the applicants 
refuge from the demands of the Australian authorities for their return would have been an abuse of the privileged 
inviolability accorded to diplomatic premises. It would have infringed the obligations of the United Kingdom under 
public international law”. 
84

 In Al-Saadoon, fn.65, at [139], the ECtHR referred to the Soering assumption in the WM v Denmark Decision 
(discussed supra).  
85

 See also: Behrens, fn.62, at 347.  
86

 Art.7, Rome Statute of the International Criminal Court, adopted on 17 July 1998, 2187 U.N.T.S. 90. 
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In conclusion, the London Court’s view that international law constitutes the appropriate 
framework to judge cases of refuge in diplomatic missions leaves little room for the 
consideration of criteria developed in human rights law.87 Conversely, the ECtHR will most 
likely favour general criteria developed in human rights law, with the caveat that diplomatic 
law may require a heightened test of some kind. Both approaches recognise that the specific 
status of diplomatic law requires a certain gravity threshold before refuge can be granted 
legally in diplomatic missions.  
 
3.2. UNION DELEGATIONS AND THE EXTRATERRITORIAL APPLICATION OF THE PRINCIPLE OF 

NON-REFOULEMENT 
 
The EU considers itself to be a global actor in its own right, which contributes both to the 
protection of human rights as well as to the strict observance and the development of 
international law.88 To a certain extent, the above analysis is also applicable to its Union 
Delegations. The CJEU has on various occasions held that the EU is bound to respect 
customary international law and has used the latter to test the validity of acts of EU 
institutions both in areas of internal lawmaking and in external relations.89 This implies that 
the practices regarding humanitarian shelter that are accepted as rules of customary 
international law, apply to the EU as well. Moreover, the customary status of the non-
refoulement principle makes it binding upon the EU, regardless of whether the Union is not 
(yet) a party to an international treaty that contains such a principle.  
 
It is less obvious whether case law on extraterritorial jurisdiction as developed by the ECtHR 
applies to the Union Delegations. While the EU is not and, most likely, will not be in the near 
future90, directly bound by the ECHR, there are obvious links between the two legal systems. 
The ECHR has acquired a specific status in the EU, with art.6(3) TEU qualifying fundamental 
rights guaranteed by the ECHR as “general principles of the Union’s law”.91 Art.52 of the EU 
Charter of Fundamental Rights states that where rights contained in the Charter correspond 
to rights guaranteed by the ECHR, the meaning and scope of those rights shall be the same 
as those laid down by the latter.92 Furthermore, there has, for many years, been a strong 
tendency in the CJEU’s case-law to take the ECtHR’s jurisprudence into account.93 
Exercising its role in interpreting and enforcing ECHR rights, the CJEU has ruled, on a 
variety of occasions, on the scope of protection of art.3, including on the criteria for 
determining whether a person is eligible for a protection status in terms of EU law.94 While 

                                                
87

 See den Heijer’s criticism: “Although the approach of the Court of Appeal has the charm of attempting to 
reconcile existing doctrine on diplomatic asylum with human rights, it effectively waters down the scope of human 
rights to those rights that protect against the most odious offenses known to international law” in “Diplomatic 
Asylum and the Assange Case” (2013) 26 L.J.I.L. 399, p. 423. 
88

 Art.3(5) TEU; The Union’s external actions are guided by these objectives and the objectives laid down in art. 
21 TEU, in particular art.21(2)(b), which mentions both human rights and international law. 
89

 See Poulsen and Diva Navigation (C-286/90) [1992] ECLI:EU:C:1992:453, [9]-[10]; Racke (C-162/96) [1998] 
ECLI:EU:C:1998:293, [45]-[46]; Air Transport Association of America (C-366/10) [2011] ECLI:EU:C:2011:864, 
[101]. 
90

 Opinion 2/13 [2014] ECLI:EU:C:2014:2454, 18 December 2014. 
91

 As is known, this paragraph constitutes a codification of long-standing case-law of the CJEU. The ECtHR 
already assumes that the protection of fundamental rights by “Community law can be considered to be […] 
‘equivalent’ […] to that of the Convention system”; Bosphorus Airways v Ireland [2006] 42 E.H.R.R. 1 at [165]. 
92

 Union law can, however, provide a more extensive protection; art.52(3) Charter.  
93

 T. Zuijdwijk, “M.S.S. v. Belgium and Greece (European Court Of Human Rights): The Interplay Between 
European Union Law and the European Convention on Human Rights in the Post-Lisbon Era” (2011) Ga. J. Int. 
Comp. Law 807, p. 819.  
94

 See Meki Elgafaji and Noor Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009] E.C.R. I-921, on the 
question whether the scope of subsidiary protection under art. 15(b-c) of the Qualification Directive (Directive 
2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third country nationals or 
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the CJEU consistently holds that EU law must be given an autonomous meaning and 
interpretation, it also clarified that Strasbourg case-law on art.3 ECHR is “taken into 
consideration in interpreting the scope of that right in the Community legal order”.95 Yet, only 
an accession, as foreseen in art.6(2) TEU, would make the ECtHR competent to review acts 
of EU institutions and bodies.96  
 
A general obligation not to push back individuals into the arms of their persecutors can be 
derived directly from the Charter. The Charter, which has been accorded the status of 
primary Union law by the Treaty of Lisbon,97 includes a right to protection in the event of 
removal, expulsion or extradition (art.19(2)). The provision reflects the fundamental principle 
of non-refoulement, entrenched in international refugee and human rights law, and expands 
it explicitly to all cases of removal, expulsion or extradition.98 In addition, art.78(1) TFEU 
empowers the Union to “develop a policy on asylum, subsidiary protection and temporary 
protection […] ensuring compliance with the principle of non-refoulement” and adds that 
“[t]his policy must be in accordance with the Geneva Convention of 28 July 1951 and the 
Protocol of 31 January 1967 relating to the status of refugees and other relevant treaties”.99 
These provisions make non-refoulement a direct obligation under EU primary law and not 
merely one deriving from customary international law or from the Member States’ obligations 
under international law.100 Consequently, EU institutions and bodies, including the EEAS and 
Union Delegations, have to act in accordance with it.101 The scope ratione loci of the Charter 
is not defined and nothing in its wording obstructs the application of its provisions, including 
art.19(2), beyond the borders of EU Member States.102 As a result, both internal and external 
activities of EU actors, comprising the permanent representations in third countries, can be 
reviewed against the Charter.  
 
Conversely, the application of EU law to determine legal obligations for EU Member States is 
somewhat complicated. Two reasons stand out, one relating to the scope of application of 
the Charter and one relating to the scope of EU asylum directives. Firstly, as prescribed in 
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art.51(1) ECHR, the provisions of the Charter are addressed to the Member States “only 
when they are implementing Union law”. Hence, the CJEU has no jurisdiction to examine the 
conformity of acts by Member States that fall outside the scope of EU law with the Charter103 
− with the Court deciding that “acting within the scope of EU law” also includes situations in 
which they implement EU law.104 Although in territorial asylum cases the CJEU has 
established that the Charter’s non-refoulement principle applies105, a distinction must be 
made with extraterritorial cases, particularly those in the very specific diplomatic context. 
Member States retained their ‘powers as regards diplomatic relations’106 The processing of a 
refuge case by an EU Member State in a third country, most likely, will be considered to be 
inherent to a Member State’s diplomatic relations and will not be regarded as implementing 
Union law. This does not mean that the exercise of these powers is completely unaffected by 
EU law.107 The EU Treaties contain various obligations for diplomatic and consular missions 
of the Member States to work in close cooperation with the EU Delegations.108 Moreover, in 
line with CJEU case law in other areas where Member States have retained competences, it 
is submitted that Member States must exercise their powers regarding diplomatic relations 
consistently with EU law and the Union’s objectives.109 More specifically, and of relevance to 
the topic at hand, this requires that any overt or covert discrimination by Member State 
missions of EU citizens must be ruled out.110 
 
Second, although non-refoulement is also set forth in secondary EU law on common policies 
and laws on the treatment of aliens, its applicability is constrained.111 This type of legislation 
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is restricted to situations of third-country nationals and stateless persons who make an 
application for international protection on the territory, including requests made at the border, 
in the territorial waters or in the transit zones of a Member State. Throughout Schengen and 
Dublin reforms, the non-refoulement principle has also been endorsed in a small number of 
extraterritorial situations. It has to be respected, for example, by Frontex when coordinating 
interceptions at sea and rescue operations.112 The diplomatic context provides for an explicit 
exception. EU secondary law limits the application of Directives which contain a non-
refoulement principle, by excluding cases of “requests for diplomatic or territorial asylum 
submitted to representations of Member States” from their scope.113 The Directives (and the 
minimum standards for reception they contain) do not apply to asylum requests made at 
embassies or consulates of Member States. It is unclear how the diplomatic exception 
affects the legal framework for requests made at national missions in third countries, given 
the limited overall territorial scope of the Directives.114 In any event, Member States have to 
give due regard to EU law on the topic, as was explained above, notwithstanding their 
competence in the organisation and functioning of diplomatic missions, including the 
handling of refuge cases.115 Moreover, the EU Directives, quite obviously, do not alter the 
international obligations stemming from customary international law and entered into by the 
Member States regarding non-refoulement, which contain minimum standards as well. 
 
3.3. INTERIM CONCLUSION 
 
There is a tendency in international and regional human rights law to interpret the non-
refoulement principle as not being limited to a State’s territory. In diplomatic settings, this 
extraterritorial application of the principle has provoked additional questions, which have only 
been partially covered in international and national case law. Courts have sought an 
appropriate balance between coexisting norms of diplomatic and human rights case law by 
favouring either one or the other as the appropriate legal framework when defining 
exceptions to the rule of non-interference. Although the two hypotheses recognise that the 
treatment in a third State has to attain a level of severity that validates a breach of art.41 
VCDR, the threshold differs. Nevertheless, both hypotheses accept that, in the most urgent 
cases, diplomatic missions may be subject to the duty not to return an individual to local 
authorities.  
 
Based on the above analysis, it is submitted that Union Delegations at least have an 
obligation stemming from customary international law to temporarily host an individual for the 
purpose of saving life or preventing injury where there is an immediate threat. If the situation 
so requires, a longer stay may even be warranted in cases where there is no prospect for a 
fair trial (based on ICJ case law), or where there is a real risk of (grave) breaches of human 
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rights law to occur (based on the Charter). Beyond these minimum rules, uncertainty 
prevails.  
 
 
 
4. TOWARDS PRACTICAL GUIDANCE FOR UNION DELEGATIONS  

 
This section builds on the preceding analysis and on the work that has been undertaken by 
the Commission and the EEAS in order to elaborate a number of practical principles to help 
Union Delegations to cope with refuge cases, in conformity with both obligations stemming 
from international and EU law, including the case law of the ECtHR and the Charter. We 
focus in particular on the cooperation with national embassies in foreign capitals and the 
compliance of the Union as an actor in international law, with its responsibility to safeguard 
individuals from flagrant human rights violations.  
 
4.1. COOPERATIVE ARRANGEMENTS IN THIRD COUNTRIES 
 
The first matter to be addressed concerns the setting up of cooperative arrangements in 
third countries. European actors have the comparative advantage of being able to coordinate 
and jointly process requests for refuge.116 National embassies ‒ up to 28 depending on the 
representation of EU Member States in a third State – and Union Delegations can develop 
arrangements to pool resources and share experiences and tools. The internal guidelines as 
well as the 2015 Action Plan on Human Rights, ensure the cooperation and burden-sharing 
between Union Delegations and Member States’ embassies without providing more details 
on how this can be done in refuge situations. We submit that practices may mirror other 
institutionalised forms of human rights coordination set up between Heads of Union 
Delegations and Ambassadors of the Member States. Specific measures can take the form 
of an informal agreement on the Member State most suitable to grant temporary refuge. This 
can be the “lead State” in the third country, i.e. the Member State already responsible for 
coordinating emergencies or a Member State accomplished in assisting individuals in death 
penalty or torture cases.117 The EU may have a number of reasons for not having its 
missions become safe havens: the lack of in-Delegation expertise, political weight, or 
physical space to lodge someone, to name just a few. The main gain of having an embassy 
accommodating refuge rather than the Union Delegation relates to the fact that the EU does 
not have the legal competence to grant territorial asylum since it is not a State. While this is 
not a prerequisite for providing temporary refuge, the lack of such competence may bring 
about additional complications when the Union has to negotiate the safe departure of the 
protected civilian from the third country.  
 
4.2. THE PROCESSING OF REQUESTS FOR REFUGE OF THIRD COUNTRY NATIONALS 
 
The EEAS acknowledges that, in cases where the Head of Delegation is informed in 
advance that an individual will seek refuge in the Delegation, the individual should be 
referred to the lead State’s embassy. When this is not possible (e.g. for safety reasons), as 
well as in cases where there is no agreement between the Union and locally represented 
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Member States, the Delegation’s staff (in consultation with EEAS Headquarters) will have to 
decide whether they want to provide shelter.118 
 
A decision whether or not to assist the refuge-seeker requires practical knowledge of 
benchmarks stemming from the international legal framework. The basic assumption is that 
a Union Delegation has to respect its obligation under international law to surrender refuge-
seekers convicted for ordinary crimes when the receiving State so requests119, while not 
excluding that, exceptionally, the EEAS may be required to decide otherwise given the 
immediateness and seriousness of the risks faced. ECtHR case law in refoulement cases 
provides guidance with regard to the type of circumstances that may warrant granting a 
refuge. The Court consistently holds that State parties need to assess whether “where 
substantial grounds have been shown for believing that the individual concerned, if deported, 
faces a real risk of being subjected to treatment contrary to Article 3”.120 International case 
law accepts that not all risks are foreseeable, for example in the case of a refuge-applicant 
who leaves a diplomatic mission voluntarily.121 The test for determining whether substantial 
grounds exist necessitates an examination of both the general human rights conditions in the 
receiving State and the individual case at hand.122 Union Delegations are accustomed to 
conduct human rights assessments, in particular the more general ones. A variety of human 
rights tools ranging from human rights indicators, dialogues, proactive human rights 
monitoring, coming to the defence of human rights defenders, to country strategies, are 
carried out on a regular basis by EU actors.123 According to the ECtHR, such general reports 
have to be matched with the information available on the individual case: the personal 
situation of the applicant, past acts of persecution inflicted on him or her, and the conditions 
of persons living in similar circumstances or belonging to the same minority.  
 
In its internal guidelines, the EEAS refers to standards developed by international tribunals 
to judge an individual situation, without discussing their actual content.124 However, one 
should be mindful to the fact that there is a degree of uncertainty concerning the use of 
thresholds for refuge based on criteria developed in a territorial context. First, although 
art.19(2) Charter considers the subjection to the death penalty a ground for non-
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refoulement,125 it is an open question whether this principle can be applied within another 
State’s territory. The ECtHR does not rule it out a priori. In a (non-diplomatic) extraterritorial 
context, the ECtHR found a violation of art.3 ECHR in a case concerning the transfer of two 
Iraqi nationals by UK troops in Iraq to the local authorities when there was a serious risk of 
them being subjected to the death penalty.126 Second, the application of the notion “other 
inhuman or degrading treatment or punishment”, on which ECtHR case law is elucidated and 
comprehensive, and the more general principle that seems to be emerging in human rights 
law that individuals may not be ejected when they would face a flagrant breach of any 
human right, poses challenges to Union Delegations.127 At this point, State practice and 
jurisprudence seem to limit long-term tolerated stays in a diplomatic mission to cases 
concerning violations to the right to life and the prohibition of torture. Exceptionally, cases in 
which the refuge-seeker is manifestly denied a fair trial may qualify as well. Already in its 
landmark Soering judgment, the ECtHR called for a prohibition to extradite in “circumstances 
where the fugitive has suffered or risks suffering a flagrant denial of a fair trial in the 
requesting country”, a wording that is similar to the way the ICJ framed its fair trial exception 
in the Asylum Case. At the same time, additional factors that would not necessarily pop up in 
a territorial refoulement assessment have to be contemplated. One such factor is whether 
the applicant has reasonable alternative means available to assert his or her safety. 
 
Individual protection granted by a Union Delegation is temporary and relative: it has to be 
granted for the period of time strictly necessary and only if the safety of the individual cannot 
be guaranteed in any other way. Another factor, which perhaps is more controversial, is an 
evaluation of the security consequences for the Delegation staff or premises.128 
 
When the decision on the refuge has been made, the internal guidelines prescribe that the 
EEAS has to reach out to the Member States represented locally and at the Council level. 
While the EEAS seeks to inform Member States, we would also recommend that it strives for 
the conclusion of a common EU position on the particular individual refuge case. This will 
provide the Delegation with the necessary mandate and legitimacy for further actions. If, in 
light of all information available, it is deemed that no substantial grounds exist for believing 
that the individual faces a real risk in the receiving State, the refuge-seeker should be asked 
to leave the Delegation’s premises. When this request is not complied with immediately and 
the individual is not amenable to discrete persuasion, the Head of Delegation may decide to 
have him or her removed forcibly from the premises. Article 22 VCDR requires that express 
authorisation is provided to the relevant services of the receiving State to enter the 
diplomatic premises. As a result, the EEAS instructs its Delegations to formulate the 
permission to the local law enforcement in specific terms. The Head of Delegation may 
include instructions with regard to the parts of the mission that can be entered, the number 
of agents of the receiving State that can enter the premises as well as the service weapons 
that can be carried and used during the operation to remove the unwelcome visitor.129 
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4.3.THE CESSATION OF THE REFUGE 
 
Finding a satisfactory solution to end the refuge by way of agreement with the receiving 
State is not just a policy but a legal obligation – one that was formulated by the ICJ in 
1951.130 Here, the EEAS guidelines currently lack references to State practices and human 
rights case law.131 Depending on the case at hand, it can be necessary to obtain diplomatic 
assurances from the territorial State, possibly including a guarantee that the sheltered 
individual will be allowed a safe departure.132 Pledges by a local government of the receiving 
State, commonly formulated in legally non-binding notes verbales, should be examined in 
their practical application.133 Diplomats have a role to play here: from the Strasbourg 
jurisprudence, it transpires that the track record and intensity of the diplomatic relations 
between an extraditing State and a third State are important criteria for the trust that can be 
put in diplomatic assurances.134 Other factors brought forward were the physical distance of 
diplomats from the detention centre135 and the attendance by members of the diplomatic 
mission of a trial.136 By way of comparison, the UN Human Rights Committee, in Alzery v 
Sweden, has found that a visit by the Swedish Ambassador five weeks after the return of an 
expelled individual was insufficient. In its slow follow-up of the diplomatic assurances, 
Sweden had neglected a considerable period of maximum exposure to risk of harm.137 
 
In the absence of a safe-conduct agreement between the EU and the host State, a deadlock 
situation arises. Such impasse can turn a refuge that was intended to be a temporary 
solution into an enduring diplomatic incident in which the local authorities permanently guard 
diplomatic premises to prevent escape.138 Moreover, a long-term tolerated stay bares the 
risk of being seen as interfering in the internal affairs of the receiving State.139 For those 
reasons, the conduct of negotiations with the host State must remain the top priority for the 
EEAS. In addition to the negotiations with the receiving State, arrangements assuring 
protection need to be set up with Member States, third States, and international 
organisations. Each has a different purpose. First, assistance of Member States will need to 
be sought by the EEAS when the security of the individual can no longer be guaranteed in 
the receiving State even after the termination of the refuge.140 Bringing the refuge-seeker to 
one of the Member States with the aim of granting territorial asylum or subsidiary protection 
gives the individual a sound legal status.141 Second, if the civilian is seeking third-country 
resettlement or asylum, negotiations have to be conducted with third States. The Union 
Delegation, thirdly, can demand assistance from the nearest representative of the UNHCR to 
this aim.142 In a final stage, local circumstances may require an EU official to accompany the 
individual to the border, if need be, in an official Delegation vehicle.143  
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5. CONCLUDING REMARKS 
 
Urgent requirements of humanity every so often cause diplomats to take unusual measures. 
This working paper has focused on the legal complexities involved for Union Delegations 
when they receive a request for assistance in the form of temporary refuge in their premises 
abroad. Whereas diplomatic asylum remains a particularly controversial issue, customary 
international law allows for humanitarian shelter in diplomatic premises for persons fleeing 
from imminent danger. Moreover, in certain cases, a temporary stay at the mission may be 
warranted. This paper analysed the circumstances giving rise to a claim for refuge in a Union 
Delegation on the basis of international, regional and national legal frameworks. We found 
that judicial and quasi-judicial bodies have opened the door for the application of an 
extraterritorial non-refoulement principle in the diplomatic context, but that different 
thresholds are applied because of competing obligations under international law. If the EEAS 
were to face a situation in which it has to make a quick and firm decision regarding a request 
for refuge − a decision that will depend upon political, diplomatic as well as practical 
considerations – it cannot ignore legal commitments entered into by the EU. The strongest 
legal obligations not to remove individuals from the premises of Union Delegations emanate 
directly from the EU Charter of Fundamental Rights.  
 
This paper clarified a number of the ambiguities concerning the seeking of refuge in Union 
Delegations, but also demonstrated that considerable legal uncertainty remains which 
requires follow-up. In particular, it is recommended that the EEAS further invests in 
cooperation with the missions of its Member States and in the development of benchmarks 
for the acceptance of refuge-seekers in its Delegations. Doing so will assist the Union in 
matching its ever increasing diplomatic role in the world with its commitment to the 
promotion and protection of human rights. 
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