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ABSTRACT 

 

On 17 February 2008, Kosovo declared its independence from Serbia. Soon thereafter, the 

United States, as well as a host of European Union Member States formally recognized 

Kosovo. The recognition of Kosovo’s independence by a majority of Western Powers has 

sparked renewed hopes of independence for a number of de facto States. Yet, the countries 

that have recognized Kosovo’s independence argue that it is a ‘unique’ case. But is Kosovo 

really a one-off? De facto States too, either implicitly or explicitly, claim a right to self-

determination that includes secession as a remedy. So why is it then that the people of Kosovo 

have been able to attain independent statehood, whereas the people of Abkhazia, South 

Ossetia, Nagorno-Karabakh, or Transnistria have not? Our contribution will explore this 

question by looking at how this divergent practice has reshaped the contours of the modern-

day right to self-determination and, thereby, it will also extrapolate the current criteria that a 

people must meet in order to obtain independence. 
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WE THE PEOPLE: SELF-DETERMINATION V. SOVEREIGNTY  

IN THE CASE OF DE FACTO STATES 

 

Linda Hamid 

Jan Wouters 

 
INTRODUCTION 

‘We, the democratically-elected leaders of our people declare Kosovo to be an independent 

and sovereign State’.1 With these words, on 17 February 2008, Kosovo proclaimed its 

independence from Serbia. Soon thereafter, the United States, as well as a host of European 

Union (EU) Member States formally recognized the independence of Kosovo.2 However, its 

parent State and certain other countries, such as Russia, Moldova, or Romania have argued 

that the unilateral declaration of independence and Kosovo’s subsequent secession from 

Serbia constituted a breach of international law.3 Nevertheless, the recognition of Kosovo’s 

independence by a majority of Western Powers sparked renewed hopes of independence for 

a number of de facto States. As Serbia’s then president Boris Tadić stated, ‘there are dozens 

of other Kosovos in the world, and all of them are lying in wait for Kosovo’s act of secession 

to become a reality and to be established as an acceptable norm’.4 He was, in fact, right. 

Immediate effects were felt in the Caucasus, where the de facto presidents of Abkhazia and 

South Ossetia announced that they would promptly apply to the leadership of Russia and the 

United Nations (UN) to recognize their independence.5 While no one forthwith answered this 

call, Russia formally recognized the independence of the two break-away entities just a few 

months later.6 In this regard, even before Kosovo’s declaration of independence, Vladimir 

Putin had warned that ‘if someone believes that Kosovo should be granted full independence 

as a State, then why should we deny it to the Abkhaz and South Ossetians?’.7 In the same 

vein, Igor Smirnov, the leader of Transnistria, indicated that Kosovo’s impending recognition 

as a State exposed double standards: ‘[i]f this is a really fair, universal approach to conflict 

settlement, it must be applied also to Transnistria, and Abkhazia, and South Ossetia, and 

Nagorno-Karabakh’.8 However, the countries that recognized Kosovo’s independence have 

since argued that Kosovo is a ‘unique’ case that does not set a precedent for other separatist 

movements.9 But is Kosovo really a one-off? Obviously, there are many factual differences 

                                                
1 Assembly of Kosovo, ‘Kosovo Declaration of Independence’ (7 February 2008) available at <http://www.assem 

bly-kosova.org /?cid=2,128,1635>, accessed 30 September 2015. 
2 23 out of 28 EU Member States have recognized Kosovo as a State. Cyprus, Greece, Romania, Slovakia and 

Spain do not recognize it. 
3 Christopher J Borgen, ‘Introductory Note to Kosovo’s Declaration of Independence’ (2008) 47 ILM 461.  
4 UNSC Verbatim Record (18 February 2008) UN Doc S/PV/5839. 
5 Nina Caspersen, ‘The South Caucasus after Kosovo: Renewed Independence Hopes?’ (2013) 65 Eur Asia Stud 

929. 
6 See ‘Russia Recognizes Georgian Rebels’ BBC (26 August 2008). 
7 Robert Parsons, ‘Russia: Is Putin Looking to Impose Solutions to Frozen Conflicts?’ Radio Free Europe/Radio 

Liberty (2 February 2006).  
8 See ‘Transnistrian President Jealous About Kosovo Variant’ Infotag (17 February 2006). 
9 Illustrative, in this respect, is the statement of Condoleezza Rice, the US Secretary of State at that time: ‘the 

unusual combination of factors found in the Kosovo situation-including the context of Yugoslavia’s breakup, the 

history of ethnic cleansing and crimes against civilians in Kosovo, and the extended period of UN administration-

are not found elsewhere and therefore make Kosovo a special case. Kosovo cannot be seen as a precedent for 
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between what is going on in these territories. In this respect, they are all unique. However,  de 

facto States contend that they do not have less just cause than Kosovo for independent 

statehood. Either implicitly or explicitly, they too claim a right to self-determination that includes 

secession as a remedy.10 So why is it then that the people of Kosovo have been able to attain 

independence, whereas the people of Abkhazia, South Ossetia, Nagorno-Karabakh, or 

Transnistria have not? Our contribution will explore this question by looking at how this 

divergent practice has reshaped the contours of the present-day right to (external) self-

determination and, thereby, extrapolate the current criteria or conditions that a people must 

meet in order to obtain independence. This will be done as follows: (I) first, the evolution of 

the right to (external) self-determination will be analyzed through the lens of the self-

determination v. sovereignty discourse; (II) second, an outline of the criteria or conditions that 

appear to facilitate (or obstruct) unilateral secession will be drawn; (III) third and final, we will 

endeavor to explain why, as opposed to other break-away territories, de facto States have 

been unable to achieve independent statehood. 

I. THE  SELF-DETERMINATION V. SOVEREIGNTY CONUNDRUM 

Self-determination is probably one of the most-often invoked norms of international law. 

Surprisingly, it is also one of the most misunderstood, as it has been plagued by uncertainty 

and inconsistency ever since its inception.11 The concept of self-determination initially gained 

international prominence with Woodrow Wilson’s revered ‘Fourteen Points’ speech to the 

United States Congress on January 8, 1918.12 While President Wilson contended that ‘”self-

determination” is not a mere phrase’ but ‘an imperative principle of action which statesmen 

will henceforth ignore at their own peril’,13 at that time, the concept was nothing more than an 

aspirational ideal without any legal content.14 However, since 1945, it has been developed into 

a fundamental principle of the UN and, most importantly, the vehicle of choice for the 

decolonization movement.15 Moreover, since 1960 it is recognized in the UN context as a legal 

                                                
any other situation in the world today’, available at <http://2001-2009.state.gov/secretary/rm/2008/02/ 

100973.htm>, accessed 30 September 2015.   
10 For example, Abkhazia’s 1999 Declaration of Independence reads as follows: ‘we appeal to the UN, OSCE, and 

to all States of the world to recognize the independent State created by the people of Abkhazia on the basis of the 

right of nations to free self-determination’, available at <http://unpo.org/article/705>, accessed 30 September 2015. 
11 Hurst Hannum, ‘Rethinking Self-Determination’ (1993) 34 Va J Int'l L  1. On the evolution of the right to self-
determination, see also Théodore Christakis, Le droit à l'autodétermination en dehors des situations de 
décolonisation (La Documentation Française 1999). 
12 ibid. 3. See also Woodrow Wilson, ‘The Fourteen Points Speech’ (January 8, 1918) in Ray Stannard Baker and 

William E Dodd (eds) 3 The Public Papers of Woodrow Wilson: War and Peace (1927) 155-162. 
13 Woodrow Wilson, ‘War Aims of Germany and Austria’ (February 11, 1918) ) in Ray Stannard Baker and William 

E Dodd (eds) 3 The Public Papers of Woodrow Wilson: War and Peace (1927) 182-183. 
14 Christopher J Borgen, ‘The Language of Law and the Practice of Politics: Great Powers and the Rhetoric of Self-

Determination in the Cases of Kosovo and South Ossetia’ (2009) 10 Chi J Int'l L 1, 7. 
15 See Charter of the United Nations (adopted 24 October 1945, entered into force on 31 August 1965) 1 UNTS 

XVI (UN Charter) Article 1, para 2, which stipulates that ‘[t]he Purposes of the United Nations are […] [t]o develop 

friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, 

and to take the appropriate measures to strengthen universal peace; […]’. See also Declaration on the Granting 

of Independence to Colonial Countries and Peoples, UNGA Res 1514 (XV) (14 December 1960) and 

Declaration on Principles of International Law Concerning Friendly Relations and Co -operation among 

States in Accordance with the Charter of the United Nations, UNGA Res 2625 (XXV) ( 24 October 1970) 

(Declaration on Principles of International Law). 

http://2001-2009.state.gov/secretary/rm/2008/02/
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right, not just a principle.16 It was, as such, included in both main international human rights 

covenants adopted by the UN in 1966.17 Nowadays, the basic norm of self-determination 

refers to the right of all peoples to freely determine their own destiny.18 But what exactly does 

this right entail? 

 

The application of the right to self-determination in the post-Cold War era has been, at the 

very least, inconsistent. However, it is now generally accepted that the right to self-

determination is composed of two distinct dimensions or aspects: internal and external self-

determination.19 Internal self-determination refers to the right of all peoples to ‘participate in 

the decision-making processes of the State’,20 or that of ethnic, racial, or religious minority 

groups ‘not to be oppressed by the central government’.21 This dimension of self-

determination, some argue, is the default rule.22 The Supreme Court of Canada, in its opinion 

on the secession of Québec, has indicated that the right to self-determination is ‘normally 

fulfilled through internal self-determination - a people’s pursuit of its political, economic, social 

and cultural development within the framework of an existing State‘.23 In some instances 

though, certain afflicted minority groups have claimed a right to unilaterally secede from the 

State of which they are a part of. In this respect, while some scholars contend that the external 

dimension of self-determination is limited to colonial cases,24 others assert that it also applies 

to subjugated peoples outside the colonial context.25 This, however, remains the ‘subject of 

much debate’,26 as the external aspect of the right to self-determination outright clashes with 

another cornerstone principle of international law: the principle of State sovereignty.  

 

                                                
16 See Declaration on the Granting of Independence to Colonial Countries and Peoples , UNGA Res 1514 

(XV) (14 December 1960); see also Declaration on Principles of International Law Concerning Friendly 

Relations and Co-operation among States in Accordance with the Charter of the United Nations, UNGA 

Res 2625 (XXV) (24 October 1970) (Friendly Relations Declaration) and Malcolm N Shaw, International Law (7th 

ed, Cambridge University Press 2014) 82. 
17 See International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 

March 1976) 999 UNTS 171 (ICCPR) Article 1 and  International Covenant on Economic, Social and Cultural Rights 

(adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICESCR) Article 1. 
18 ibid. See also Cedric Ryngaert and Christine Griffioen, ‘The Relevance of the Right to Self-Determination in the 

Kosovo Matter: In Partial Response to the Agora Papers’ (2009) 8 Ch J Int'l L 573, 574. 
19 James Summers, Peoples and International Law (2nd ed, Martinus Nijhoff Publishers 2014) 60-70. See also 

Véronique Huet, Le principe de l’autodétermination des peuples : Concept et applications concrètes (L’Harmattan 

2013) 11-13. 
20 David Raič, Statehood and the Law of Self-Determination (Kluwer Law International 2002) 237. 
21 Antonio Cassese, ‘Political Self-Determination: Old Concepts and New Developments’ in Antonio Cassese (ed), 
UN Law/Fundamental Rights: Two Topics in International Law (Sijthoff & Noordhoff 1979) 137. More precisely, as 
long as a State allows minority groups the right to speak their language, practice their culture, and effectively 
participate in the decision-making processes of the Sate, the group can be said to have internal self-determination. 
See also Borgen (n 14) 8. 
22 Christopher J Borgen, ‘Imagining Sovereignty, Managing Secession: The Legal Geography of Eurasia’s “Frozen 

Conflicts”’ (2007) 9 Or Rev Int'l L 477, 483. 
23 Supreme Court of Canada, Reference re Secession of Québec (1998) 2 SCR 217, para 126. 
24 Thomas M Franck et al., ‘The Territorial Integrity of Québec in the Event of the Attainment of Sovereignty’ in 

Anne F Bayefsky (ed), Self-Determination in International Law: Québec and Lessons Learned (Kluwer Law 

International 2000) 241, 248, 279-280.  
25 Simone F van den Driest, Remedial Secession: A Right to External Self-Determination as a Remedy to Serious 

Injustices? (Intersentia 2013) 50.  
26 Malcolm N Shaw, International Law (5th ed, Cambridge University Press 2003) 271, n 140. 
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It has been repeatedly stated that ‘the defining issue in international law for the 21st century’ 

is to find a compromise ‘between the principles of self-determination and the sanctity of 

borders’.27 As the backbone of the Westphalian structure, the principle of State sovereignty is 

devised to sanction and safeguard the status quo of a State-centered system. 28 The principle 

of territorial integrity, as one of the corollaries of State sovereignty, represents a guarantee 

against the dismemberment of a State’s territory. 29 It is generally accepted in international 

legal scholarship that, outside the colonial context, the exercise of the right to self-

determination is limited by the principle of territorial integrity of States.30 Otherwise, as Andrew 

Coleman has rightly expressed, ‘the floodgates would open and the international community 

would come to be comprised of literally thousands of micro-[S]tates’.31 In this regard, the 1970 

Friendly Relations Declaration provides that the right to self-determination shall not ‘be 

construed as authorizing or encouraging any action which would dismember or impair, totally 

or in part, the territorial integrity or political unity of sovereign and independent States’. 32 

Independent statehood, it seems, is not an entitlement under international law. However, the 

Declaration also stipulates that only ‘States conducting themselves in compliance with the 

principle of equal rights and self-determination of peoples […]’33 can rely on the principle of 

territorial integrity. This formula insinuates that the right of States to territorial integrity is by no 

means unqualified. Actually, in accordance with the normative shift from ‘sovereignty as 

authority over territory’ to ‘sovereignty as responsibility’,34 the principle of territorial integrity is, 

in turn, limited by international law.35 Therefore, neither self-determination nor territorial 

integrity are absolute principles.36 Arguably then, under the right circumstances, such an 

approach would leave the door open to unilateral secession. Indeed, if secession were 

absolutely excluded, the right to self-determination would be rendered illusory.37 

 

As Marcelo Kohen indicates, by ‘secession’ one means ‘the creation of a new and independent 

entity through the separation of part of the territory and population of an existing State, without 

the consent of the latter’.38 Undoubtedly, it is the lack of consent of the parent State that makes 

unilateral secession such a problematic issue in international law. Indeed, when separation 

from the territorial State is a consensual process whereby the parent State recognizes the 

                                                
27 Lorie M Graham, ‘Self-Determination for Indigenous Peoples After Kosovo: Translating Self-Determination “Into 

Practice” and “Into Peace”’ (2000) 6 ILSA J Int’l & Comp L 455, 465. 
28 Ioana Cismaș, ‘Secession in Theory and Practice: the Case of Kosovo and Beyond’ (2010) 2 Go J Int’l L 531, 

548. 
29 Territorial integrity has been elevated to the status of a fundamental principle of international law through its 

proclamation in the UN Charter. See UN Charter (n 15) Article 2(4). 
30 Jure Vidmar, ‘Remedial Secession in International Law: Theory and (Lack of) Practice’ (2010) 6 St Antony’s Int’l 

Rev 37. 
31 Andrew Coleman, ‘Determining the Legitimacy of Claims for Self-Determination: A Role for the International 

Court of Justice and the Use of Preconditions’ (2010) 6 St Antony’s Int’l Rev 57, 58. 
32 Declaration on Principles of International Law (n 15).  
33 ibid. 
34 Jennifer Welsh, ‘Introduction’ in Jennifer Welsh (ed), Humanitarian Intervention and International Relations 
(Oxford University Press 2006) 1, 2. See also Anne Peters, ‘Humanity as the A and Ω of Sovereignty’ (2009) 20 
Eur J Int’l L 513. 
35 Raič (n 20) 323.  
36 van den Driest (n 25) 166. 
37 ibid. 
38 Marcelo Kohen, ‘Introduction’ in Marcelo Kohen (ed), Secession. International Law Perspectives (Cambridge 

University Press 2006) 1, 3. 
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newly independent State, the international community will normally follow suit.39 Actually, it is 

beyond controversy that international law accommodates the right of a people to secede when 

there is consent from both parties.40 Unilateral secession, however, sparks general hysteria 

among the international community. This is precisely why, outside the colonial context, the 

international community supports a right to external self-determination only in ‘the most 

extreme cases, and, even then, under carefully defined circumstances’.41 In other words, 

unilateral secession represents a last resort option or, if you will, an ultimum remedium to the 

parent State’s persistent denial of internal self-determination and/or other gross human rights 

violations.42 Accordingly, if a right to remedial secession exists,43 it too is a qualified one.44 

Looking at the secessionist struggles that have taken place since the end of World War II, only 

Bangladesh,45 and now possibly Kosovo,46 are instances where non-consensual secession 

has led to independent statehood.47 In comparison, during the same period, there have been 

at least twenty unsuccessful attempts at unilateral secession.48 To give but a few examples, 

in the cases of Abkhazia, South Ossetia, Chechnya, Nagorno-Karabakh, Transnistria, or 

Republika Srpska, the self-determination discourse has lost out against the principle of 

territorial integrity. In other words, most times, sovereignty trumps self-determination. In 

consequence, while some of these secessionist movements have been (forcibly) re-

incorporated by their parent States, others have achieved de facto independence through 

effective control of their territories and, even decades after having separated from their parent 

State, uphold an aspiration for international recognition.49 A sovereign and independent State 

is the Holy Grail of break-away entities across the globe. At the forefront of their secessionist 

claims, much as in the case of Kosovo, lies the right to self-determination. However, in the 

eyes of the international community, these territorial entities remain ‘criminalized, ethnic 

fiefdoms that constitute a threat to security’.50 Winners and losers, it seems. But what, then, 

are the rules of the game? 

                                                
39 For e.g., the consent of the Soviet Union to the independence of the Baltic States. 
40 Cismaș (n 28) 581. 
41 Reference re Secession of Québec (n 23) para 126. 
42 van den Driest (n 25) 166. See also Rein Müllerson, ‘Precedents in the Mountains: On the Parallels and 

Uniqueness of the Cases of Kosovo, South Ossetia and Abkhazia’ (2009) 8 Ch J Int'l L 2, 19. 
43 Reference re Secession of Québec (n 23) para 135, whereby the Court held that ‘it remains unclear whether this 
[…] actually reflects an established international law standard’. Legal support for this right, some argue, may 
however be found in the Aaland Islands dispute, the Friendly Relations Declaration, the Katangese Peoples’ 
Congress v. Zaire case, the Québec case, and the practice of successful and unsuccessful unilateral secessions. 
In this respect, see Report of the International Committee of Jurists Entrusted by the Council of the League of 
Nations with the Task of Giving an Advisory Opinion upon the Legal Aspects of the Aaland Islands Question [1920] 
League of Nations, O.J. Spec. Supp. 3, 4; Friendly Relations Declaration (n 16); The African Commission on Human 
and Peoples’ Rights, Communication No. 75/92 (Katangese Peoples’ Congress v Zaire), Decision taken at its 16th 
Session, Banjul, The Gambia (1994), para 6; Reference re Secession of Québec (n 23). See also Ryngaert and 
Griffioen (n 18) 579-585. 
44 Ryngaert and Griffioen (n 18) 579.  
45 James Crawford, The Creation of States in International Law (2nd ed, Oxford University Press 2006) 415. 
46 But see Vidmar (n 30) arguing that the examples of Bangladesh and Kosovo do not correspond to the logic of 

remedial secession. For arguments against the existence of a right to remedial secession, see also Olivier Corten, 

‘Déclarations unilatérales d’independence et reconnaissance prématurées: du Kosovo a l’Ossétie du Sud et à 

l’Abkhazie’ (2008) 4 Revue générale de droit international public 721. 
47 Borgen (n 14) 10. 
48 ibid. 
49 Abkhazia, South Ossetia, and Nagorno-Karabakh are just a few examples. 
50 On the ‘image’ of de facto States and beyond, see Nina Caspersen, ‘From Kosovo to Karabakh: International 
Responses to De Facto States’ (2008) 56 Südosteuropa 58, 59. 
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II. UNILATERAL SECESSION: A USER’S MANUAL 

As seen here, the concept of self-determination does not establish a general jus secedendi 

under international law. However, it neither precludes this possibility. Declarations of 

independence, as well as unilateral secession,51 are legally neutral acts under international 

law.52 Yet, in non-colonial situations, the external dimension of self-determination needs to be 

balanced against the principle of territorial integrity. Therefore, when the consent of the parent 

State is not given, the only ‘maybe-legal option’53 for peoples seeking independent statehood 

is found in the so-called right to remedial secession.54 This right, so it is argued, can be 

exercised as a ‘self-help remedy’55 in extreme situations. Dugard and Raič, two prominent 

authors in the field, contend that remedial secession, ‘the most radical form of external self-

determination’,56 may be legitimately exercised when the following conditions are met: (i) first, 

the group invoking the right must be a ‘people’ with a distinct identity, constituting a numerical 

minority in relation to the rest of the population of the parent State, but forming a clear majority 

within a part of the territory of that State; (ii) second, the parent State must have exposed said 

people to serious grievances amounting to massive violations of fundamental human rights of 

that people and/or a constant denial of the people’s right to internal self-determination; (iii) 

third, no realistic and effective remedies for the peaceful settlement of the conflict are left, 

since all negotiations between the people and the parent State have failed.57 However, we find 

that, when measured against the practice of non-colonial State creations, these conditions 

appear, at best, insufficient. As a matter of fact, international practice has yet to provide even 

a single example whereby a break-away entity has emerged as a sovereign and independent 

State by simply fulfilling the foregoing criteria. Hence, to find the missing piece(s) of the puzzle, 

one must have a closer look at the practice of successful attempts at unilateral secession.58  

 

The emergence of Bangladesh as a sovereign State and, more recently, the unilateral 

secession of Kosovo, are generally cited as examples supportive of the remedial secession 

doctrine.59 To a greater or lesser extent, both Bangladesh and Kosovo exhibited the 

cumulative conditions described here before their leap for independence. Bangladesh, for 

instance, proclaimed its independence in 1971, following a period of martial rule that ‘involved 

acts of repression and even possibly genocide and caused some ten million Bengalis to seek 

refuge in India’.60 Twenty-eight States, including India, immediately recognized Bangladesh. 

While the unilateral secession of Bangladesh may well have ended oppression, it also remains 

true that universal recognition only followed in 1974, after Pakistan formally recognized its 

former province. This, most likely, indicates that, at that time, the international community did 

                                                
51 ICJ, Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 

(Advisory Opinion) [2010] ICJ Rep 403, para 84.  
52 Crawford (n 45) 390. 
53 Cismaș (n 28) 581. 
54 While recognized by many authors, the existence of a right to remedial secession is also disputed by a number 

of international legal scholars as a matter of international law. For an overview of these disputes, see van den 

Driest (n 25) 103-121. 
55 Lee C Buchheit, Secession: The Legitimacy of Self-Determination (Yale University Press 1978) 94. 
56 Antonio Cassese, Self-Determination of Peoples: A Legal Reappraisal  (Cambridge University Press 1995) 120. 
57 John Dugard and David Raič, ‘The Role of Recognition in the Law and Practice of Secession’ in Kohen (ed) (n 

38) 106, 109. 
58 Raič (n 20) 332. 
59 Christian Tomuschat, ‘Secession and Self-Determination’ in in Kohen (ed) (n 38) 42. 
60 Crawford (n 45) 141. 
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not see secession as an entitlement.61 The independence of Kosovo too cannot entirely be 

explained by the remedial secession theory. While the proclamations included in the 

Declaration of Independence may, at times, resemble remedial secession arguments,62 it is 

difficult to understand how unilateral secession in 2008, after Kosovo had been governed 

independently from Serbia for almost nine years, could end any oppression. Presumably, this 

argument could solely have been accepted if Kosovo had declared independence at the height 

of its oppression, in 1999.63 The conditions relating to human rights abuses and/or denial of 

internal self-determination, the fulfillment of which may trigger unilateral secession, were 

simply no longer in place at the time of the Declaration of Independence.64 Nonetheless, 

Kosovo has since been embraced as an independent State by a considerable part of the 

international community. What this suggests, we argue, is that the doctrine of remedial 

secession cannot, in and by itself, determine the legitimacy of secessionist claims.  

 

In the case concerning the secession of Québec, the Supreme Court of Canada held that ‘[t]he 

ultimate success of such a secession would be dependent on recognition by the international 

community, which is likely to consider the legality and legitimacy of secession having regard 

to, amongst other factors, the conduct of Québec and Canada, in determining whether to grant 

or withhold recognition’.65 A favorable outcome to an attempt at non-consensual  secession, it 

seems, is highly dependent on international recognition. Arguably, when oppressed people 

invoke the right to remedial secession, the international community may be more willing to 

ignore the territorial integrity of the parent State and bestow recognition upon the secessionist 

entity.66  Whether a legal entitlement or not, it appears that the doctrine of remedial secession 

provides political and normative legitimacy on aggrieved secessionist groups and may 

encourage other States to recognize their independence. Of significance for this reasoning is 

the fact that, among the countries that recognize Kosovo’s independence, most have justified 

their response by invoking some, if not all, of the elements of remedial secession.67 Unilateral 

secession, it seems, can only become effective through widespread international recognition. 

While this argument could be seen as problematic in view of the general understanding in 

contemporary international law that recognition is a declaratory and not a constitutive act, it 

also remains true that, in cases concerning entities with ambiguous status, recognition is 

important as it attaches certain rights and duties to the entity in question, facilitates its 

relationship with other States, brings about legal capacity, and potentially full membership in 

                                                
61 Vidmar (n 30) 42-43. 
62 The document made reference to ‘years of strife and violence in Kosovo, that disturbed the conscience of all 

civilized people’ and declared Kosovo to be ‘a democratic, secular and multi-ethnic republic, guided by the 

principles of non-discrimination and equal protection under the law’. See above (n 1). 
63 Vidmar (n 30) 47-49. 
64 Ryngaert and Griffioen (n 18) 585. 
65 Reference re Secession of Québec (n 23) para 155. 
66 Vidmar (n 30) 41-42. In this respect, Shaw also argues that ‘recognition may be more forthcoming where the 

secession has occurred as a consequence of violations of human rights’. See Malcolm N Shaw, ‘Peoples, 

Territorialism and Boundaries’ (1997) 8 Eur J Int’l L 478, 483. 
67 Grace Bolton and Gezim Visoka, ‘Recognizing Kosovo’s Independence: Remedial Secession or Earned 

Sovereignty?’ South East European Studies at Oxford Occasion Paper No. 11/10,  17-21 <http://doras.dcu.ie/ 

17126/1/RecognizingKosovosindependence.pdf>, accessed 30 September 2015. 

http://doras.dcu.ie/%2017126/1/RecognizingKosovosindependence.pdf
http://doras.dcu.ie/%2017126/1/RecognizingKosovosindependence.pdf
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international organizations.68 Arguably then, extensive international recognition will turn 

independence into an irreversible option.69 

 

Alternatively (or possibly even cumulatively), international involvement in the form of a UN 

international administration mission in the break-away territory would, in all likelihood, facilitate 

any attempt at unilateral secession.70 While the international community has rarely intervened 

to assist peoples in the realization of their secessionist claims, it also remains true that, in 

those few cases where the level and form of such intervention was significant, independent 

statehood almost always followed.71 Illustrative in this respect are the examples of East Timor 

and Kosovo. The East Timorese, for instance, struggled for independence from Indonesia for 

several decades. However, it was not until the UN Security Council established a 

peacekeeping mission and, subsequently, a transitional administration mission (United 

Nations Transitional Administration in East Timor), that East Timor finally became a sovereign 

and independent State.72 Despite the exceptionality argument,73  the almost unprecedented 

UN involvement in Kosovo has further contributed to the crystallization of this practice.74 On 

this matter, in his Report on Kosovo’s future status, Martti Ahtisaari indicated that prolonged 

and significant involvement by the international community could potentially justify a move 

away from the UN’s defense of the territorial integrity of its Member States. The United Nations 

Mission in Kosovo (UNMIK), he further contended, had created an ‘irreversible’ situation 

whereby Serbia had ceased to exercise ‘any governing authority over Kosovo’.75 The 

establishment of UNMIK, as well as the gradual loss of Serbia’s sway over Kosovo had 

generated ‘an unstoppable momentum’ toward independent statehood.76 Arguably then, some 

form of international involvement in self-determination seeking regions may ultimately 

determine the success or failure of a claim to independence. 

 

The aforementioned, we believe, illustrates the remaining conditions of unilateral secession. 

To us, the practice of successful non-consensual secessions indicates that the conditions 

currently underlying the theory of remedial secession cannot, by themselves, secure 

independent statehood. Widespread international recognition and/or significant UN 

involvement are needed in addition. Otherwise, an entity that claims independence from its 

parent State, whether justified or not under the rules of remedial secession, will, in all 

likelihood, fail to attain de jure statehood. This, some argue, is the story of de facto States.    

                                                
68 Crawford (n 45) 93. 
69  Jure Vidmar, ‘Explaining the Legal Effects of Recognition’ (2012) 61 Int’l & Comp L Q 361, 374-376 and Crawford 

(n 45) 501. 
70 Some authors contend that this is an essential condition for peoples seeking self-determination. In this regard, 

see Milena Sterio, ‘On the Right to External Self-Determination: “Selfistans”, Secession, and the Great Powers’ 

Rule’ (2010) 19 Minn J Int’l L 137, 170. 
71 For more on the relationship between the right to self-determination and the international administration of 

territories, see Huet (n 19) 119-161. 
72 ibid. 158-160. 
73 For an in-depth discussion about the precedential value of Kosovo’s unilateral secession, see Anne Peters, ‘Has 

the Advisory Opinion’s Finding that Kosovo’s Declaration of Independence was not Contrary to International Law 

Set an Unfortunate Precedent?’ in Marko Milanović and Michael Woods (eds), The Law and Politics of the Kosovo 

Advisory Opinion (Oxford University Press 2015) 291. 
74 Sterio (n 70) 170. 
75 UNSC ‘Report of the Special Envoy of the Secretary-General on Kosovo’s Future Status’ (26 March 2007) UN 

Doc S/2007/168, para 3. 
76 Ryngaert and Griffioen (n 18) 586. 
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III. DE FACTO STATES: VICTIMS OR PARIAHS?  

De facto States are territories that have gained de facto independence, but no international 

recognition or support.77 Break-away entities such as Abkhazia, South Ossetia, Nagorno-

Karabakh, or Transnistria uphold, to the exclusion of the central government, effective control 

over the territories they lay claim on, but for one reason or another, have failed to secure 

sovereign and independent statehood.78 Instead, they are forced to languish at the fringes of 

an international community that views them as nothing more than pariahs that have violated 

the principle of territorial integrity.79 This, despite the fact that they too claim a right to remedial 

secession on the basis of alleged human rights abuses and a persistent denial of civil and 

political rights.80 Whether accepted or not, claims for independence are invariably made on 

the basis of the right to self-determination, which, in the words of Marc Weller 'encapsulates 

the hopes of ethnic peoples and other groups for freedom and independence’.81 On this 

matter, some legal scholars contend that de facto States are victims of circumstance: their 

claims for remedial independence unjustifiably rebuffed by the international community and 

their quest for sovereign statehood unreasonably hindered by the exceptionality discourse put 

forward in the case of some of their counterparts.82 However, it is submitted here that this 

could not be further from the truth. Indeed, it is painfully obvious that these territories fail to 

fulfil most, if not all, the criteria or conditions for unilateral secession. In this respect, Dugard 

and Raić assert that an attempt at unilateral secession in the absence of these criteria could 

very well constitute an ‘abuse of right’ and a ‘violation of the law of self-determination’. 83 

Additionally, if the conditions for unilateral or remedial secession are not met, and a de facto 

State is nonetheless created in violation of the law of self-determination, the international 

community will most likely withhold recognition.84 The very existence of these statelets, we 

argue, supports this proposition. 

 

The reason why these territories have failed to attain independent statehood is simple: the 

underlying criteria for unilateral secession are not met. Take, for instance, the cases of 

Abkhazia and South Ossetia where, prior to the outbreak of any secessionist struggle, 

individuals of Abkhazian and South Ossetian origin did not constitute a clear majority of the 

population in the areas they claimed as their own.85 When a people does not form a majority 

in the territory it wishes to take, independent statehood becomes an almost unattainable 

goal.86 The absence of serious human rights violations by Georgia is also relevant here. In 

this respect, a recent request by the Prosecutor of the International Criminal Court (ICC) to 

open an official investigation into the situation in Georgia casts further doubts on South 

                                                
77 Caspersen (n 5) 932. 
78 ibid. See also Caspersen (n 50) 62-64. 
79 Caspersen (n 50) 62. 
80 See e.g. ‘Declaration on Proclamation of the Nagorno-Karabakh Republic’ (2 September 1991) available at 

<http://www.nkr.am/en/declaration/10/>, accessed 30 September 2015, whereby Nagorno-Karabakh pointed 

toward a ‘policy of apartheid and discrimination pursued in Azerbaijan’. 
81 Marc Weller, ‘Settling Self-Determination Conflicts: Recent Developments’ (2009) 20 Eur J Int’l L 111.  
82 Sterio (n 70) 139,169. See also Caspersen (n 50) 64, 82.  
83 Dugard and Raič (n 57) 109. 
84 ibid. See also Crawford (n 45) 131. 
85 See e.g. Raič (n 20) 385. 
86 Ryngaert and Griffioen (n 18) 577. 

http://www.nkr.am/en/declaration/10/
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Ossetia’s remedial secession claims.87 More precisely, the Prosecutor of the ICC has found 

that there is a reasonable basis to believe that war crimes and crimes against humanity have 

been committed in the context of the five-day war that Georgia and Russia fought over South 

Ossetia in 2008. Some of the alleged crimes, it seems, were committed as part of a campaign 

to expel ethnic Georgians from South Ossetia, whereby Georgian civilians were killed in a 

forcible displacement campaign operated by the South Ossetian de facto authorities.88 This, 

coupled with the intransigence of Abkhazia and South Ossetia at the negotiating table, further 

explains their failure to attain independence.89 On this point, the UN Security Council has long 

bemoaned the lack of progress in the area of status negotiations, indicating, for instance, that 

‘a comprehensive political settlement, which must include a settlement of the political status 

of Abkhazia within the [S]tate of Georgia’ should be achieved.90 In Nagorno-Karabakh too, 

there is no solid basis for unilateral secession since the Armenian majority has not been 

‘hopelessly exposed to measures of suppression’.91 In the situations described here, it seems, 

secession is not a good faith attempt to redress severe injustice. Transnistria, Borgen argues, 

is no different.92 It also fails to meet any of the conditions for external self-determination, as 

there is no distinct Transnistrian people, no massive violations of human rights by Moldova, 

and other options short of unilateral secession are readily available to the leaders of the 

Transnistrian enclave.93 The claims for remedial secession that these de facto States have put 

forward are therefore nothing more than mere rhetoric. Their leaders have realized that 

arguments for independence based solely on the idea of national self-determination always 

lose out against the principle of State sovereignty. As a consequence, these aspiring States 

have adapted their discourse by adding remedial secession arguments.94 Unfortunately for 

them, such arguments are unsubstantiated by the facts on the ground. 

 

For the reasons exposed here,  international responses toward de facto States have been 

characterized by constant support for the preservation of the territorial integrity of their 

respective parent States, firm rejection of their secessionist endeavors, and an invariable 

emphasis on the implementation of self-determination within the confines of the parent State. 

For instance, even though Nagorno-Karabakh considers itself a sovereign and  independent 

State, the UN Security Council maintains that ‘the sovereignty and territorial integrity of the 

Azerbaijani Republic’ must be guaranteed, and, in this respect, highlights ‘the inadmissibility 

of the use of force for the acquisition of territory’.95 De facto States appear to have ‘been 

relegated to a form of pariah status’.96 Furthermore, the countries that, for whatever reason, 

                                                
87 ICC, Corrected Version of ‘Request for Authorisation of an Investigation Pursuant to Article 15’, Situation in 

Georgia (ICC-01/15), Office of the Prosecutor, ICC-01/15-4-Corr, 13 October 2015. 
88 ibid. 
89 Ryngaert and Griffioen (n 18) 583 and Raič (n 20) 385.  
90 UNSC Res 1393 (31 January 2002) UN Doc S/RES/1393. The suggestion that Abkhazia was ‘within the [S]tate 

of Georgia’ prompted the de facto leaders of Abkhazia to refuse further negotiations. 
91 Heiko Krüger, ‘Nagorno-Karabakh’ in Christian Walter, Antje von Ungern-Sternberg and Kavus Abushov (eds) 

Self-Determination and Secession in International Law (Oxford University Press 2014) 214, 225  
92 Borgen (n 22) 501-506. 
93 ibid. 
94 Caspersen (n 50) 61. 
95 UNSC Res 853 (29 July 1993) UN Doc S/RES/853. Similarly, with respect to South Ossetia, see UNSC Res 896 

(31 January 1994) UN Doc S/RES/896 whereby the UN Security Council stressed the importance of ‘respecting 

fully the sovereignty and territorial integrity of the Republic of Georgia’. 
96 Caspersen (n 50) 61. 
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bestow formal recognition upon de facto States could be found in violation of the law of self-

determination and the principle of non-intervention.97 Consequently, if not entirely non-

existent, international recognition of de facto States is, at most, extremely scarce.98 

International policies toward places such as Abkhazia, South Ossetia, Nagorno-Karabakh, or 

Transnistria are, by and large, guided by the principle of territorial integrity. Unsurprisingly 

then, their claims for external self-determination have always been dismissed as 

unsubstantiated.99 Rightfully so, we believe.  

CONCLUDING REMARKS 

The disintegrative processes described throughout this paper, whether successful or not, raise 

fundamental questions of international law and politics, without, however, giving any definitive 

answers. Clearly, the international community  lacks structure to deal with (external) self-

determination claims. While we have seen strong doctrinal support for a qualified right to 

unilateral secession, it also remains true that State practice tends to either confuse, or weaken 

doctrinal theories. However, whether or not a right to remedial secession exists, it was 

contended here that independent statehood via unilateral secession can only be achieved if 

certain requisite criteria are present. Arguably, three pre-conditions must be met: (i) the group 

wanting to exercise its collective right to self-determination must qualify as a ‘people’; (ii) these 

people’s rights must be routinely oppressed by their parent State; and finally (iii) negotiations 

on the status of the break-away territory must have lead nowhere. To this, we believe, two 

more conditions that operate either alternatively or cumulatively should be added: (iv) 

widespread recognition by third States (v) and/or international involvement, in particular 

through the United Nations. In this respect, we have also seen that the rejection of the 

secessionist claims of de facto States may be explained on the basis of the law of self-

determination. International responses to de facto States actually serve in clarifying the rules 

of the independence game. What this practice highlights is that entities such as Abkhazia, 

South Ossetia, Nagorno-Karabakh, or Transnistria have failed in their quest for independent 

statehood not as a result of misfortune, but because they did not meet the conditions under 

which unilateral secession is permitted in international law. In other words, their secessions 

were unlawful, not remedial. However, just as in the case of Kosovo, it is nearly impossible to 

imagine a scenario short of forcible reincorporation whereby these contested statelets would 

somehow return to their motherland. Whether we like it or not, de facto States are here to stay, 

with potentially destabilizing effects for the regions where they are situated. This basic reality 

cannot be ignored. More fundamentally, at the risk of further destabilization, the international 

community must strive to elaborate a more coherent legal framework to address the issues 

posed by secessionist movements across the globe.  

 

 

 

 

 

 

                                                
97 Ryngaert and Griffioen (n 18) 579. 
98 To give just two examples, Abkhazia is recognized by six UN member States (Russia,  Nicaragua, Venezuela, 

Nauru, Tuvalu and Vanuatu), whereas Transnistria is recognized by none. 
99 Caspersen (n 50) 84. 
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