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This paper examines the legal and institutional architecture of EU external relations in operation 

since the entry into force of the Lisbon Treaty. The discussion is structured around the different 

actors in EU external relations, with most prominently the position of the High Representative of 

the Union for Foreign Affairs and Security Policy, who is also a Vice President of the 

Commission. The analysis underlines the persistent duality between the CFSP and non-CFSP 

external policies and internal policies with an external dimension. The novel Treaty provisions 

have given rise to multiple questions regarding, among others, the compatibility and scope of 

application of the different legal bases in EU external action, the interpretation of the EU’s 

treaty-making procedure of Article 218 TFEU, and the external representation of the Union. 
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1. INTRODUCTION 

 

The external relations of the Union span a broad spectrum, from external competences in 

‘Community’ areas1 to external aspects of internal ‘Community’ competences2 and the Common 

Foreign and Security Policy (CFSP), which includes the Common Security and Defence Policy 

(CSDP). As analysed below, there is an overarching institutional architecture governing the 

external relations of the Union, but at the same time, depending on whether the competence at 

issue falls within the CFSP or the non-CFSP policies, different institutions play different roles. 

 

The rather complicated institutional structure of EU external relations has its origins in the 

duality between the CFSP and the non-CFSP competences. This is acknowledged in the 

current text of the Treaties, which stipulates that the CFSP ‘is subject to specific rules and 

procedures’.3 The main reason for this duality consists in the sovereignty concerns of most 

Member States regarding a foreign policy that is not strictly national. Therefore, the CFSP has 

always been set apart from other Union policies. Prior to the Treaty of Lisbon this duality was 

visible in the pillar structure. The CFSP was located in the second pillar whereas almost all 

other external competences and internal competences with an external dimension were in the 

first pillar.4 Still, external relations of the Union have always had to comply with the principle of 

coherence in order for the Union and its Member States to play an effective role abroad.5 This 

principle was first introduced in primary EU law with the Single European Act (SEA) in 1986.6 

                                                
1
 Nowadays sometimes referred to as ‘integrated policy fields’: common commercial policy, development cooperation, 

economic, financial and technical cooperation with third states and humanitarian aid. 
2
 E.g. agriculture, fisheries, transport, economic and monetary policy, environment and energy. 

3
 Art. 24(1) second paragraph TEU. 

4
 ‘Justice and Home Affairs’ was initially a ‘third pillar’ with the Treaty of Maastricht, but became gradually 

‘communitarised’, notably with the Treaty of Amsterdam. Especially with the Treaty of Lisbon these fields, now part of 
the ‘Area of Freedom, Security and Justice’ (AFSJ), have been fully integrated with the rest of the Union policies 
although they retain quite some (and even saw an increase of) ‘variable geometry’. See J. C. Piris, The Lisbon 
Treaty: A Legal and Political Analysis (Cambridge University Press, 2010), 177-203. 
5
 Art. 21(3) second paragraph TEU; see also P Gauttier, ‘Horizontal Coherence and the External Competences of the 

European Union’ (2004) 10 European Law Journal, 24-25. The EU and its Member States further have to abide by 
the principles of sincere cooperation (art. 4(3) TEU), conferral (art. 5(2) TEU) and unity in the international 
representation. In this regard see also Judgment in Commission v. Sweden, C-246/07, EU:C:2010:203, paragraphs 
71–73; P Eeckhout, EU External Relations Law (Oxford University Press, 2011), 241–255; C Hillion, ‘Mixity and 

Coherence in EU External Relations: The Significance of the ‘Duty of Cooperation’’, in C Hillion and P Koutrakos, 
eds, Mixed Agreements Revisited: The EU and its Member States in the World (Hart Publishing, 2010), 87–115; C D 
Ehlermann, ‘Mixed Agreements: A List of Problems’, in D O’Keeffe and H G Schermers, eds, Mixed Agreements 
(Kluwer, 1983), 4–9. 
6
 Single European Act [1987] OJ L 169/1, Preamble Fifth Recital, Articles 30(2)(d) and 30(5).  
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Since then, the enhancement of coherence in EU external relations has remained a goal for the 

EU.7  

In the latest reform cycle of the EU that started with the 2001 Laeken Declaration on the Future 

of the European Union and ended with the coming into force of the Treaty of Lisbon in 

December 2009, the issues of coherence, the possible integration of policies that fall within the 

external relations of the Union, and the integration of the institutional structure of EU external 

relations were revisited. The Laeken Declaration called for more coherence in EU external 

action.8 The ‘Convention on the Future of Europe’ (Convention) produced the ‘Draft Constitution 

for Europe’, which was eventually rejected in referenda in France and the Netherlands, and as a 

result never entered into force. The Draft Constitution was arguably an ‘attempt at integration’,9 

grouping all EU external action provisions under one Title.10 Still, the duality between the CFSP 

and the non-CFSP policies persisted. The report of 16 December 2002 by the Convention 

Working Group VII on External Action provided insights as to the reasons for that. Evidently 

‘some areas [of EU external action] were more subject to divergent national views than 

others’.11 Therefore, the Group opted for recommendations that promoted coherence in EU 

external action ‘while keeping different arrangements for different policy areas’.12 Thus, the 

suggested popular support in many – but certainly not all – EU Member States for further 

meaningful integration of the EU external relations architecture did not have much effect on the 

political compromise reached at the Convention.13 

 

Following in the footsteps of the Constitution, the 2007 Intergovernmental Conference (IGC) 

mandate set the improvement of coherence of EU external action as one of the three central 

goals of the Treaty reform that eventually led to the Treaty of Lisbon.14 However, EU Member 

States did not agree on further integration of the CFSP with the non-CFSP external action, 

although this would have constituted arguably the most efficient way to ensure coherence 

across the board of EU external relations. They also separated the provisions on the CFSP from 

those on the non-CFSP policies by inserting the former into the TEU. All other policies, with the 

                                                
7
 See inter alia N Neuwahl, ‘Foreign and Security Policy and the Implementation of the Requirement of ‘Consistency’ 

under the Treaty on European Union’, in D O’Keeffe and P Twomey, eds, Legal Issues of the Maastricht Treaty 
(Chancery, 1994), 227–246; C Tietje, ‘The Concept of Coherence in the Treaty on European Union and the Common 
Foreign and Security Policy’ (1997) 2 European Foreign Affairs Review 211–233; U Schmalz, ‘The Amsterdam 
Provisions on External Cohérence: Bridging the Union’s Foreign Policy Dualism?’ (1998) 3 European Foreign Affairs 
Review, 421–442; S Duke, ‘Consistency as an Issue in EU External Activities’ (1999) EIPA Working Paper 99/W/06, 
online at <http://aei.pitt.edu/542/1/99w06.pdf>; R A Wessel, ‘The Inside Looking Out: Consistency and Delimitation in 
EU External Relations’ (2000) 37 Common Market Law Review, 1135–1171; C. Hillion, ‘Tous pour un, un pour tous! 
Coherence in the External Relations of the European Union’, in M Cremona, ed., Developments in EU External 
Relations Law (Oxford University Press, 2008), 10–36. 
8
 European Council, Laeken Declaration on the Future of the European Union, SN 300/1/01 REV 1, 14–15 December 

2001, 23. 
9
 M Cremona, ‘The Draft Constitutional Treaty: External Relations and External Action’ (2003) 40 Common Market 

Law Review, 1347. 
10

 See J Kokott and A Rüth, ‘The European Convention and its Draft Treaty Establishing a Constitution for Europe: 
Appropriate Answers to the Laeken Questions?’ (2003) 40 Common Market Law Review, 1326. 
11

 The European Convention, Final report of Working Group VII on External Action, Brussels, CONV 459/02, 16 
December 2002, 13. 
12

 Ibid, 2. 
13

 D Thym, ‘Reforming Europe’s Common Foreign and Security Policy’ (1997) 10 European Law Journal, 6. 
14

 Council of the European Union, IGC 2007 Mandate, Brussels, 11218/07, 26 June 2007, Annex, 2. See also 
European Council, Presidency Conclusions—Annex on ‘EU Declaration on Globalisation’, 14 December 2007. 
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exception of enlargement,15 are found in Part V, ‘External Action of the Union’, of the Treaty on 

the Functioning of the European Union (TFEU). The differences do not end there, though. The 

CFSP competence has a specific nature and it is unclear whether the CFSP acts enjoy primacy 

and direct effect in the EU legal order.16 Rather, the drafters of the Treaty of Lisbon opted for 

choices that could bridge the gap between the former first and second pillars insisting on 

coherence. These were to unify the principles and objectives of EU external relations and to 

create a single institutional framework for EU external action.17 It is this institutional architecture 

that is presented and assessed further in this contribution. 

 

The new architecture consists of the European Council and its newly created permanent 

President, the Council, the Commission, the European Parliament, the Court of Justice of the 

European Union (CJEU) as well as the new post of the High Representative of the Union for 

Foreign Affairs and Security Policy, who is simultaneously a Vice President of the Commission 

(HR/VP), and the European External Action Service (EEAS).18 In addition, Member States 

continue to play a role in EU external relations, which is examined too. When discussing the role 

and function of these actors in EU external relations, we engage with the legal questions that 

have arisen since the entry into force of the Treaty of Lisbon. Further, a number of key 

questions are discussed. Does the new institutional architecture constitute progress? Does it 

have the potential to instill more coherence, continuity and efficiency in EU external relations? 

How did it perform in the first years since the entry into force of the Treaty of Lisbon? And is 

there still some room for improvement within the current framework or would this further require 

further treaty reform? 

 

2. INSTITUTIONS 

 

A. THE EUROPEAN COUNCIL AND ITS PRESIDENT 

 

The European Council rose gradually in the institutional framework of the EU since its creation 

in the early 1970s but became a formal institution of the Union only with the Treaty of Lisbon.19 

The Heads of State or Government of the Member States, its President and the President of the 

Commission comprise the European Council whilst the HR also participates in its work.20 As to 

its decision-making, it operates – with a few exceptions foreseen in the Treaties – by 

                                                
15

 Art. 49 TEU. 
16

 See further J Wouters and T Ramopoulos, ‘Revisiting the Lisbon Treaty’s Constitutional Design of EU External 
Relations’, in L S Rossi and F Casolari, eds, The EU after Lisbon: Amending or coping with the existing Treaties? 
(Springer, 2014), 222-223.  
17

 Art. 3(5) and 21 TEU. 
18

 Formally the HR/VP and the EEAS are not EU institutions. The former is, in her VP capacity, a member of the 
College of Commissioners, whereas the latter is a ‘functionally autonomous body’. Still, it would have been a grave 
omission not to include them in the discussion of the EU external relations architecture in light of their fundamental 
role in this area.  
19

 Art. 13(1) TEU; regarding the era prior to the Treaty of Lisbon see Communiqué of the Heads of State or 
Government meeting, Paris, 9–10 December 1974, EC Bulletin, point 1104(3), at 12; Report by Prime Minister Leo 
Tindemans to the European Council, EC Bulletin – Supplement 1/76; M Westlake and D Galloway, The Council of the 
European Union (John Harper Publishing, 2004; J Werts, The European Council (John Harper Publishing, 2008). 
20

 Art. 15(2) TEU. 
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consensus.21 In accordance with its general role, which is to ‘provide the Union with the 

necessary impetus for its development and […] define the general political directions and 

priorities thereof [and] not exercise legislative functions’,22 the European Council ‘identif[ies] the 

strategic interests and objectives of the Union’ in external relations.23 In addition,  

 

‘decisions of the European Council on the strategic interests and objectives of 

the Union shall relate to the common foreign and security policy and to other 

areas of the external action of the Union. Such decisions may concern the 

relations of the Union with a specific country or region or may be thematic in 

approach. They shall define their duration, and the means to be made available 

by the Union and the Member States.’24  

 

The European Council and the Council acting unanimously, except where the Treaties provide 

otherwise, ‘define[…] and implement[…]’ the CFSP.25 Furthermore, ‘[t]he European Council 

shall identify the Union's strategic interests, determine the objectives of and define general 

guidelines for the common foreign and security policy, including for matters with defence 

implications. It shall adopt the necessary decisions.’26 The European Council can also have 

extraordinary meetings convened by its President in the event of international developments 

that require it ‘to define the [relevant] strategic lines of the Union’s policy.’27 Further, the 

‘European Council shall regularly assess the threats facing the Union in order to enable the 

Union and its Member States to take effective action.’28 It is also the institution competent to 

decide unanimously on a common defence.29 Lastly, the European Council appoints the High 

Representative acting by qualified majority.30 

 

The President of the European Council has a prominent role in external relations with regard to 

the CFSP. The President ‘shall, at his level and in that capacity, ensure the external 

representation of the Union on issues concerning its common foreign and security policy, 

without prejudice to the powers of the High Representative of the Union for Foreign Affairs and 

Security Policy.’31 In other words, the President of the European Council represents the Union in 

the CFSP at the level of Heads of State or Government while the HR does the same at the level 

of ministerial meetings. This division of labour bears the potential for ‘inter-institutional’ 

                                                
21

 Art. 15(4) TEU. 
22

 Art. 15(1) TEU. 
23

 Art. 22(1) TEU. 
24

 Art. 22(1) second paragraph TEU; emphasis added. See among others European Council, Conclusions, 21.3.2014, 
EUCO 7/14, paragraphs 24-37 on external relations, particularly on relations with Ukraine, EU-Africa relations and 
relations with Sri Lanka; European Council, Conclusions, 24.10.2014, EUCO 169/14, paragraphs 10-16 on the Ebola 
crisis. 
25

 Art. 24(1) second paragraph TEU; see also art. 31(1) TEU. 
26

 Art. 26(1) TEU; see among others European Council, Conclusions, 14.12.20012, EUCO 205/12, paragraphs 20-25 
on CSDP.  
27

 Art. 26(1) second paragraph TEU; such an extraordinary meeting was convened on 6 March 2014 by the President 
of the European Council as a reaction to the crisis in Ukraine. 
28

 Art. 222(4) TFEU. 
29

 Art. 42(2) TEU. 
30

 Art. 18(1) TEU; see recently European Council Decision 2014/639/EU of 30 August 2014 appointing the High 
Representative of the Union for Foreign Affairs and Security Policy, OJ 2014 L262/6. 
31

 Art. 15(6) last paragraph TEU. 
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disagreements and turf battles, which can be prevented through a close cooperation between 

these two actors of EU external relations.32 

 

Thus, since the Treaty of Lisbon the role of the European Council in EU external relations has 

come within the remit of the EU treaties. The European Council has an overview of EU actions 

abroad in all policy areas as well as the power to decide on both the CFSP and the non-CFSP 

policies. Thereby, in setting the tone and direction of EU external action, it is well placed to instill 

the latter with coherence at the top level. In addition, the permanent post of the President – 

whose term is for two and a half years, renewable once – ensures continuity in the work of the 

European Council.33 Indeed, the European Council transcends the duality between the CFSP 

and the non-CFSP issues in its function. The European Council is informed in its deliberations 

and decision-making on EU external relations by the Council, the HR and the Commission, and 

it is these organs, depending on the policy area, that implement its decisions. Their role in EU 

external relations is examined in detail below.  

 

B. THE COUNCIL 
 

The Council of the European Union also has a significant role in the external relations of the 

Union. Regarding decision-making, as already discussed above, decisions by the European 

Council and the Council on the CFSP are to be taken unanimously whereas legislative acts 

cannot be adopted in the CFSP.34 In addition, Member States, the HR/VP or the HR with the 

support of the Commission, may refer questions and submit initiatives and proposals to the 

Council regarding the CFSP.35 With particular regard to the CSDP, ‘[d]ecisions […] shall be 

adopted by the Council acting unanimously on a proposal from the High Representative of the 

Union for Foreign Affairs and Security Policy or an initiative from a Member State.’36 These 

provisions set the CFSP apart from other external relations policies or internal policies with an 

external dimension, where qualified majority voting (QMV) is the rule in the Council and 

legislative acts are adopted on a regular basis. Besides, in all other Union policies it is the 

Commission that has an exclusive right of initiative. These differences make the determination 

of the legal basis of an external action of the Union legally significant and often politically 

contentious. Two main blocks of issues arise in this regard and are examined in turn here: the 

first concerns the possibility of having a dual legal basis in a Union instrument and the second 

touches on the question of the (non-)prioritisation between CFSP and non-CFSP legal bases in 

the scheme of the Treaties since the entry into force of the Treaty of Lisbon. 

 

 

 

                                                
32

 Thanks primarily to the individuals that held the positions of the President and HR/VP since the entry into force of 
the Treaty of Lisbon and during the first cycle of the post-Lisbon era, this relationship worked efficiently in practice. It 
remains to be seen in future cycles whether and to what extent this practice will function as a de facto template for 

the cooperation between the President of the European Council and the HR/VP in the future. 
33

 Art. 15(5) TEU; in this light see also art. 15(6)(b) TEU. 
34

 Art. 24(1) second paragraph TEU. 
35

 Art. 30(1) TEU. 
36

 Art. 42(4) TEU. 
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i. The question of dual legal basis of EU external actions 
 

The long-standing case law of the Court on the question of dual legal basis of EU external 

actions remains valid. Objective factors, such as the aim and the content of a Union instrument, 

determine its legal basis. If the Union instrument pursues simultaneously more than one 

objectives, then the main one, and not the ones incidental to it, determines its legal basis. If the 

different objectives are inseparably linked without one being incidental to others, then the 

instrument will be based on a number of legal bases. However, this cannot be the case if the 

different legal bases require different procedures for the adoption of the instrument.37 

 

Such incompatibility of procedural legal bases continues to exist between CFSP and non-CFSP 

legal bases. In particular, the Court found that combining a non-CFSP and a CFSP legal basis 

in Articles 75 and 215(2) TFEU in an instrument imposing restrictive measures on individuals 

and entities was impossible because of the incompatible decision-making procedures foreseen 

in the two provisions.38 Thus, it seems to have provided an answer to questions whether and to 

what extent its previous cases-law from the ECOWAS case is still applicable.39 In that case the 

Court relied in a rather vague manner on former Article 47 TEU – now Article 40 TEU – to find 

that a dual CFSP and non-CFSP legal basis was not possible due to the prioritisation given by 

that Article to the non-CFSP legal basis.40 In its judgment in the case on Restrictive Measures 

against Bin Laden and Others it seems to have distanced itself from ECOWAS to the extent that 

it did not refer to the new Article 40 TEU, which replaced former Article 47 TEU, but followed its 

well-established case-law on dual legal bases in the non-CFSP area.41 However, one caveat 

applies to the above observation. Contrary to its approach in the Titanium Dioxide case the 

Court seems to distance itself from an approach that used to give priority to the legal basis that 

granted the European Parliament more powers.42 A finding by the Court that would have 

allowed for a dual CFSP and non-CFSP legal basis, would, among others, have entangled it in 

a dangerous exercise of determination of the respective role of each institution involved in the 

adoption procedure of such an instrument.  

                                                
37

 Judgment in European Parliament v. Council (Restrictive Measures against Bin Laden and Others), C-130/10, 
EU:C:2012:472, paragraphs 43-46 and case-law cited therein. 
38

 Ibid, paragraphs 42-49. See also A Ott, ‘Case C-130/10 European Parliament v. Council of the European Union, 

Judgment of 19 July 2012, not yet reported’ (2012) 19(4) Maastricht Journal of European and Comparative Law, 589-
594. This was unequivocally repeated in Commission v. Council (Philippines Agreement), C-377/12, 
EU:C:2014:1903, paragraph 34. 
39

 See M Cremona, ‘Defining Competence in EU External Relations: Lessons from the Treaty Reform Process’, in A 
Dashwood and M Maresceau, eds, Law and Practice of EU External Relations: Salient Features of a Changing 
Landscape (Cambridge University Press, 2008), 42-46; A Dashwood ‘Article 47 TEU and the Relationship Between 
First and Second Pillar Competences’ in A Dashwood and M Maresceau, eds, Law and Practice of EU External 
Relations: Salient Features of a Changing Landscape (Cambridge University Press, 2008), 99-103; P Van Elsuwege, 

‘EU external action after the collapse of the pillar structure: In search of a New balance between delimitation and 
consistency’ (2010) 47 Common Market Law Review, 1001-1012; Eeckhout, supra note 5, 180-186; P Craig, The 
Lisbon Treaty: Law, Politics, and Treaty Reform (Oxford University Press, 2010), 415-417. 
40

 Judgment in Commission v Council (ECOWAS), C-91/05, EU:C:2008:288, paragraphs 76-77. 
41

 On the question of the compatibility of different legal bases see also Judgment in Commission v Council (Titanium 
Dioxide), C-300/89, EU:C:1991:244, paragraph 18; Judgment in European Parliament v Council, C-166/07, 
EU:C:2009:499, paragraph 69; Judgment in Kadi and Al Barakaat v Council and Commission, C-402/05 P and C-
415/05 P, EU:C:2008:461, paragraphs 235-236. 
42

 Titanium Dioxide, ibid, paragraph 20. 
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On the basis of the above, it seems rather improbable that the Court will revisit its settled case-

law on the question of dual legal basis in the short term and allow for instances of dual legal 

basis in cases of incompatible decision-making procedures. This is the case despite the general 

effort of the Treaty of Lisbon to bring coherence to EU external action43 and the current legal 

equality of the CFSP and the non-CFSP competences. Seen within the broad framework of EU 

external relations, this case-law of the Court is the logical consequence of the continued legal 

divide between the CFSP and the non-CFSP legal bases. It would not constitute too bold a 

statement to suggest that one should expect a reversal of this case-law only in the improbable 

case that the decision-making procedures of the CFSP and the non-CFSP legal bases are 

made compatible in the text of the Treaties. 

 

The Court also had the opportunity to address the abovementioned question of the combination 

of a CFSP and a non-CFSP legal basis, and to interpret certain paragraphs of Article 218 TFEU, 

in the Mauritius Agreement case. This case was brought by the European Parliament alleging 

that a Council decision on the signing and conclusion of an agreement with Mauritius should 

have been based both on the CFSP and other legal bases in view of the aim and content of the 

agreement, which related to the CFSP as well as to judicial cooperation in criminal matters, 

police cooperation and development cooperation. However, the Parliament did not insist on the 

non-incidental character of the non-CFSP legal bases in order to satisfy the relevant test of the 

Court in the hope of prompting a review of its case-law on the impossibility of a combination of 

the CFSP and the non-CFSP legal basis. Instead, the Parliament opted for an argumentation on 

the basis of the textual interpretation of Article 218(6) TFEU, which allows the Council to act 

without obtaining a prior consent of the Parliament or consulting the latter only in agreements 

relating exclusively to the CFSP. Given that the agreement at hand did not relate exclusively to 

the CFSP but touched upon other policies as well, the Parliament wished to open up the scope 

of the legal basis of the Council decision authorising its signing and conclusion. The Court was 

clearly not impressed by this line of argumentation. Finding that the non-CFSP aims of the 

agreement were incidental to its CFSP aim, the Court underlined that the applicable procedural 

rule of Article 218(6) TFEU is to be determined by the substantive legal basis and not vice 

versa. Therefore, in accordance with the Court’s well-established case-law, the Council decision 

could be based solely on a CFSP legal basis.44 

 

Thus, the Court offered some insights regarding the interpretation of Article 218 TFEU as well 

as the relationship of this provision with substantive legal bases in the Treaties.45 It also shed 

some light on the scope of the participation of the Parliament in the conclusion of international 

                                                
43

 See in this regard also Article 22(2) TEU, discussed below, which allows for joint proposals from the Commission 
and the HR to the Council. 
44

 Judgment in European Parliament v. Council (Mauritius Agreement), C-658/11, EU:C:2014:2025, paragraphs 43-
62. The Court also provided an interpretation of Article 218(10) TFEU discussed in the section on the role of the 
European Parliament in EU external relations. 
45

 The most recent case-law of the Court on the applicability of different legal bases for the conclusion of an 
international agreement is analysed further below in particular with the Philippines Agreement, supra note 38. That 
analysis takes place within the context of the Council’s efforts to maintain a greater role for the Member States in this 
field. 
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agreements.46 As discussed later, a number of cases have been brought before the Court 

ultimately requiring the interpretation of Article 218 in order to offer some clarity and legal 

certainty on the role of EU Member States and the different EU institutions in the negotiation, 

signing and conclusion of international agreements. 

 

ii. Legal basis of EU external actions 
 

As already briefly noted above, prior to the Treaty of Lisbon, former Article 47 TEU gave priority 

to first pillar legal bases over the CFSP. However, this is no longer the case since that provision 

has been replaced by Article 40 TEU, which introduced legal equality between the CFSP and 

the rest of the Union competences.47 When confronted with the question of the appropriate legal 

basis between a CFSP and a non-CFSP one, the Court ruled in favour of the CFSP legal basis 

in accordance with ‘the purpose and content’ of the contested instrument.48 The Court did not 

follow ECOWAS in making reference to today’s Article 40 TEU since this could not have led to a 

conclusive finding.49 

 

Thus, in light of the new wording in the Treaties and the post-Lisbon case-law of the Court, a 

‘centre of gravity’ test will have to be performed in order to determine the appropriate legal basis 

of EU external relations instruments that could have been based both on a CFSP and a non-

CFSP legal basis.50 This test consists in determining the main purpose of the instrument on the 

basis of both its aim and content. Nonetheless, such an exercise has arguably become more 

difficult due to the integrated list of external relations objectives contained in Article 21(2) TEU51 

and the less than clear definition of the scope of the CFSP in Article 24(1) TEU.52 Still, it should 

be noted that at least some objectives in the list clearly refer to a specific policy, making the job 

of policymakers and of the Court slightly easier. Thus, some objectives refer specifically to 

development co-operation, trade, environmental protection and humanitarian aid.53 The 

objective of the preservation of international peace and security refers to the CFSP although it 

may arguably be influenced by policies in other fields.54 However, other objectives – especially 

supporting and consolidating the rule of law, democracy, human rights and the principles of 

                                                
46

 Case C-263/14: Action brought on 28 May 2014 - Parliament v. Council (Tanzania Pirates Agreement) [2014] OJ C 
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47

 E Regelsberger and D Kugelmann,  ‘Art. 40 EUV’, in R Streinz, ed, EUV/AEUV: Vertrag über die Europäische 
Union und Vertrag über die Arbeitsweise der Europäischen Union (Verlag C.H. Beck, 2012), 281–282. 
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49
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50

 See further C Hillion, ‘A Powerless Court? The European Court of Justice and the Common Foreign and Security 
Policy’, in M Cremona and A Thies, eds, The Euoprean Court of Justice and External Relations Law: Constitutional 
Challenges (Hart Publishing, 2014), 60-61 and fn 71; A Dashwood, ‘The Continuing Bipolarity of EU External Action’, 
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Marc Maresceau (Martinus Nijhoff Publishers, 2013), 12-13. 
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 See also Article 205 TFEU, which refers back to Articles 21 and 22 TEU, and Article 222 TFEU.  
52

 Eeckhout, supra note 5, 167-171. 
53

 For an analysis of the scope of the objective of development cooperation see Judgment in the Philippines 
Agreement case, supra note 38, discussed below. 
54

 Article 21(2)(c) TEU. Hillion's suggestion in supra note 50, 64, that the Court in its judgment in the case on 
Restrictive Measures against Bin Laden and Others, supra note 37, paragraph 62, confirmed that this objective does 
not relate exclusively to the CFSP does not change the fact that instruments adopted primarily with this objective will 
normally have a CFSP legal basis. 
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international law – refer to more than one policy. As to the provision that the CFSP ‘shall cover 

all areas of foreign policy and all questions relating to the Union’s security’,55 its scope will have 

to be circumscribed in practice in order to allow for the use of other external relations legal 

bases, when appropriate.56 This is the case since the wording of this provision is too wide, 

potentially encompassing a number of policy areas that pertain to foreign policy sensu lato but 

are covered by integrated policy fields instead of the CFSP. 

 

iii. The Council and EU treaty-making: Charting the new Article 218 TFEU 
 

The Council has a central role in the EU’s process of treaty-making with third countries and 

international organisations. It is to ‘authorise the opening of negotiations, adopt negotiating 

directives, authorise the signing of agreements and conclude them.’57 In addition, based on 

recommendations of the Commission or the HR depending on the content of the envisaged 

agreement, the Council ‘shall […] depending on the subject of the agreement envisaged, 

nominat[e] the Union negotiator or the head of the Union's negotiating team.’58 Furthermore, ‘on 

a proposal by the negotiator, [it] shall adopt a decision authorising the signing of the agreement 

and, if necessary, its provisional application before entry into force.59 It can also ‘adopt a 

decision suspending application of an agreement and establishing the positions to be adopted 

on the Union's behalf in a body set up by an agreement, when that body is called upon to adopt 

acts having legal effects, with the exception of acts supplementing or amending the institutional 

framework of the agreement.’60 All the Council’s relevant decisions are taken by QMV, with a 

limited number of exceptions.61 

 

Straightforward as these provisions might seem, their interpretation and application have seen 

disagreements between the European Parliament, the Council and the Commission. First of all, 

the Commission has challenged the tendency of the Council to adopt ‘hybrid’ decisions 

authorising the signing of international agreements on behalf of the Union and its Member 

States. According to the Commission, decisions should be taken solely by the Council. 

Otherwise, it was argued, Article 13(2) TEU in conjunction with Article 218(2) and (5) TFEU 

would be violated. In addition, the Commission suggested that such decisions violate Article 

218(8), which provides for their adoption with QMV. A decision of the Member States acting 

outside the scope of the Council as an institution is by nature based on unanimity.62 The Court 

has yet to decide on these questions. In its recent judgment in Neighbouring Rights of 

                                                
55

 Article 24(1) TEU. See reference of the Court to it in the case on Restrictive Measures against Bin Laden and 
Others, ibid, 62-63. 
56

 See among others Cremona, supra note 39, 46. 
57

 Art. 218(2) TFEU. 
58

 Art. 218(3) TFEU; the wording of this last provision, which seems to allow the Council to decide almost 
unencumbered on the negotiator or the head of the negotiating team, has seen conflicting interpretations by different 
EU institutions and Member States, discussed below in the section on the role of the Commission in EU external 
relations. 
59

 Art. 218(5) TFEU. 
60

 Art. 218(9) TFEU. 
61

 Art. 218(8) TFEU. 
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 Judgment in European Commission v. Council (Neighbouring Rights of Broadcasting Organisations), C-114/12, 
EU:C:2014:2151. See also pending Case C-28/12: Action brought on 18 January 2012 - European Commission v. 
Council of the European Union (Air Transport Agreement) [2012] OJ C 73/23, 10.3.2012. 
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Broadcasting Organisations it limited itself to upholding the Commission’s view, discussed in 

some more detail in the section on the Commission below, that the contested hybrid Council 

Decision infringed Article 3(2) TFEU on the exclusive external competences of the Union.63 

 

However, in her Opinion in the latter case, Advocate General Sharpston sided with the 

arguments presented by the Commission. The Advocate General found that the Treaties do not 

allow for hybrid decisions like the contested one.64 Her reasoning is premised on the strict 

observance of the content of Article 218 TFEU, which contains the constitutional procedural 

rules of the Union for the negotiation, signing and conclusion of international agreements – both 

Union-only and mixed agreements. Thus, the Advocate General reasoned that the requirement 

of unity in the external representation of the Union had to respect these constitutional 

provisions, which with the exception of Article 218(11) TFEU, foresee no role for the Member 

States. These provisions are not at the disposal of the Member States or Union institutions. With 

particular regard to the relevant decisions, Article 218(2) TFEU provides that it is for the Council 

only to adopt them. In light of these arguments, it did not come as a surprise that the Advocate 

General further opined that given the hybrid nature of the decision, it did not comply with the 

QMV rule of Article 218(8).65 

 

It should be noted here that the Advocate General followed a principled approach in her 

Opinion. The Advocate General attempted to clarify beyond any doubt the scope of Article 218 

TFEU and safeguard it from practices that are not in line with the letter and spirit of the Treaties. 

Allowing hybrid decisions such as the contested one would arguably bring Member States in the 

decision-making procedure through the backdoor. This would unavoidably rob the QMV rule of 

its meaning and endanger degenerating the Council into an intergovernmental forum. Advocate 

General Mengozzi seems to have shared a similar view and went a step further in his Opinion in 

the case on the Air Transport Agreement with the United States, which is still pending before the 

Court of Justice and touches on the same questions. In particular, the Advocate General noted 

that 'to accept such a merger [in one hybrid decision] could […] constitute a dangerous 

precedent of contamination of the autonomous decision-making process of the EU institutions 

that is liable, therefore, to cause damage to the autonomy of the EU as a special legal system'.66 

Such contamination would thus change the special nature of the EU legal order back to that of 

an international organisation complying simply with public international law rules in this regard. It 

remains to be seen whether the Court will use this opportunity to give a ruling on issues 

pertaining to Article 218 TFEU. 

 

The Commission challenged the Council again in Case C-425/13.67 It alleged that the Council 

Decision authorising the opening of negotiations on the linking of the EU emissions trading 

scheme with an emissions trading system in Australia did not respect the Treaty provisions that 

                                                
63

 Ibid, Neighbouring Rights of Broadcasting Organisations, paragraphs 64-104. 
64

 AG Sharpston, Opinion in Neighbouring Rights of Broadcasting Organisations, C-114/12, EU:C:2014:224, points 

170-177. 
65

 Ibid, points 182-190. 
66

 AG Mengozzi, Opinion in European Commission v. Council of the European Union (Air Transport Agreement), C-
28/12, EU:C:2015:43, point 80. 
67

 Case C-425/13: Action brought on 24 July 2013 - Commission v. Council [2013] OJ C 274/17, 21.9.2013. 
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determine the role of the different institutions in the negotiation of international agreements. 

According to the Commission, the Decision (i) imposed additional conditions on the function of 

the Commission as an EU negotiator expanding the role of the Council to the detriment of the 

other institutions, and (ii) provided that the detailed negotiating positions of the EU would be 

decided by a Special Committee or the Council contrary to Article 218(4) TFEU, which foresees 

solely a consultative role for the Special Committee. Thus, the Commission argued, the 

Decision was in breach of Article 13(2) TEU and Article 218(2) and (4) TFEU. The Court’s 

judgment in this case may have a major impact on the role of the Commission as a treaty 

negotiator. Should it side with the Commission, the judgment will have a profound restraining 

effect on the efforts of the Council and the Member States to control more tightly the negotiation 

of international agreements. Given the very high stakes in this case, it is to be expected that the 

Court will uphold the action of the Commission insisting on the text and spirit of Article 218 

TFEU, which has created an elaborate balance among institutions in the treaty-making 

procedure. 

 

The Council has also not shied away from bringing cases to Court in order to safeguard its role 

in the external representation of the Union. In a recent case it alleged that in taking a decision to 

sign on behalf of the Union an Addendum to the Memorandum of Understanding (MoU) on a 

Swiss financial contribution, the Commission violated the principles of distribution of powers and 

conferral of powers enshrined in Articles 13(2) and 4(1) TEU respectively as well as the 

principle of unity of external representation of the Union.68 

 

Given that an MoU is a legally non-binding instrument, unless the intentions of the parties and 

its content prove otherwise, it is not surprising that the Council did not refer to Article 218 TFEU, 

which only applies to legally binding instruments.69 The Council clearly grounded its arguments 

in the relevant findings of the Court in France v. Commission, which referred to the Guidelines 

on regulatory cooperation and transparency concluded with the United States of America that 

were not legally binding.70 There the Court ruled that '[d]etermining the conditions under which 

such a measure may be adopted requires that the division of powers and the institutional 

balance established by the Treaty in the field […] be duly taken into account'.71 The Council 

challenged the Commission in the ongoing case on exactly these grounds, submitting that the 

latter had infringed on the Council’s policy-making prerogative by not asking for its prior 

authorisation to sign the MoU. The Commission had, allegedly, further disregarded the role of 

the Member States in this area. The judgment of the Court will ultimately depend on whether, 

first, there was already an EU position on the matter covered by the MoU and, second, the 

Council had been informed in advance of the intention of the Commission to sign the MoU. If 

there was a prior EU position, there would be no need for an endorsement by the Council 

although the latter still has to be notified. If there had not been a prior EU position, one was 

necessary if the provision of Article 16 TEU were to be complied with. The last issue, namely 

the fact that the Commission signed on behalf of the Union and not simply of the institution 
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itself, should not play a role in the reasoning of the Court since the Commission has the power 

to represent the Union as a whole, with the exception of the CFSP, on the basis of Article 17(1) 

TEU.72  

 

The interpretation of Article 218(9) TFEU has also been disputed. Recently Germany brought a 

case before the CJEU asking for the annulment of a Council Decision establishing the position 

of the Union in the International Organisation for Vine and Wine (OIV).73 Germany argued that 

(i) common positions within the meaning of Article 218(9) TFEU can only be adopted regarding 

international organisations where the Union is a member (which is not the case for the OIV) and 

that (ii) the wording ‘acts having legal effects’ in the aforementioned provision means acts 

binding under international law (which is neither the case for OIV acts).74 In his Opinion 

Advocate General Cruz Villalón interpreted the term ‘agreement’, used throughout Article 218 

TFEU, to refer to agreements to which the EU is a party.75 The Advocate General further argued 

that ‘acts having legal effects’ are acts that have binding force in international law.76 Given that 

Article 218(9) TFEU could not be used in the case at hand by analogy, the Advocate General 

opined that this provision did not constitute the appropriate procedural legal basis for the 

contested Council Decision.77 

 

The Court took the opposite view, however, and dismissed the application. As to the first 

argument, performing a brief textual interpretation of Article 218(9) TFEU, the Court found that 

there is nothing in it preventing its application to an international organisation to which the EU is 

not a member.78 In addition, the issues covered by the OIV in the case at hand relate to ‘an area 

which is regulated for the most part by the EU legislature in the exercise of its competence’.79 

Thus, the case bore similarities to the IMO case decided a few years earlier.80 There the Court 

had found that Member States have to act as the ‘medium’ of the Union in international 

organisations, to which the EU is not a member, if the subject area is covered by a Union 

competence. With regard to the second argument, the Court found that the OIV resolutions at 

hand affect the EU legal order even if they are not binding under international law. The Court 
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 On legally non-binding agreements see further P J Kuijper, J Wouters, F Hoffmeister, G De Baere, and T 
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reached this conclusion by noting that EU legislation ‘requires those recommendations to be 

taken into consideration for the purposes of drawing up rules of EU law in that regard’.81 Thus, 

they ‘are capable of decisively influencing the content of [EU] legislation’.82  

 

In light of the previous case-law of the Court as well as its insistence on safeguarding the 

autonomy of the EU legal order, this judgment was to be expected. Still, this is the first time the 

Court was asked to review the applicability of its relevant case-law in light of the post-Lisbon 

provisions of the Treaties, and thereby interpret the meaning of the latter. What is unsatisfactory 

is that it did so in a synoptic manner without even attempting to engage with the arguments of 

the applicant and the points of the Advocate General. Intriguingly, the Court neither made a 

reference to the principle of sincere cooperation between the EU and its Member States, a 

central tenet of its earlier case-law in this field.83 With specific regard to the analysis on the 

effect of the OIV resolutions, one would welcome a more international law-friendly analysis that 

would at least tackle issues pertaining to the international legal order. The judgment could have 

also offered more legal certainty if the Court had further made some more generally applicable 

pronouncements instead of limiting itself strictly to the facts of the case. Currently, it is unclear 

whether this judgment applies to other similar instances, such as in cases where the EU tends 

to adapt its legislation in a given policy field on the basis of developments internationally 

spearheaded by legally non-binding instruments of an IO, but does not do so expressly. Thus, it 

will not come as a surprise if the Court is confronted with other cases with similar facts in the 

near future being asked again to interpret Article 218(9) TFEU. 

 

Contrary to its judgment in OIV, the Court grappled with the meaning of the term 'agreement' in 

Article 218 TFEU in its Opinion in the case on the Convention on the civil aspects of 

international child abduction. On the basis of Article 2(1)(a) of the Vienna Convention on the 

Law of the Treaties of 1969, an agreement constitutes a ‘convergence of intent on the part of 

two or more subjects of international law’.84 Therefore, in relying on the Vienna Convention, the 

Court seems to understand the term 'agreement' as an instrument, which is legally binding 

under international law for its parties.85 This conclusion stems directly from Article 26 of the 

Vienna Convention, which codified the pacta sunt servanda principle. This, of course, could 

prove difficult to square with the judgment in OIV where the Court limited its analysis to EU law 

considerations neglecting arguments grounded in the lack of legally binding effect of the OIV 

resolutions under international law. It could be argued that there is no direct conflict between the 

findings in the two cases, especially while awaiting some clarifications as to the scope of 

application of the OIV judgment. However, on the basis of the currently available corpus of 

case-law it is rather difficult to discern a principled approach by the Court to legal questions that 

potentially relate to both EU and international law. 
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In Venezuelan Fishing Rights the Court again had to interpret the meaning of the term 

'agreement' in Article 218 TFEU. That case concerned the appropriate legal basis for the 

adoption of a Declaration of the EU to Venezuela on the granting of fishing opportunities in EU 

waters in the exclusive economic zone of French Guiana. Although neither the applicants nor 

the defendant disputed the applicability of Article 218 TFEU as the procedural legal basis, both 

the Advocate General and the Court assessed whether the contested declaration constituted 

part of an 'agreement', as required in Article 218 TFEU.86 

 

The Advocate General was of the opinion that neither the content nor the objectives of the 

declaration justified a finding that the latter was intended to produce legal effects only after it 

had been accepted by Venezuela, thereby being one part of an agreement.87 Neither did the 

actions of Venezuela indicate an intention to be bound by the declaration.88 Besides, the 

Advocate General aptly suggested that had the declaration been a first part of an international 

agreement, then its procedural legal basis should have been Article 218(3) TFEU instead of 

Article 218(6) TFEU, as all parties seemed to accept. The Advocate General opined instead that 

the declaration constituted a unilaterally binding instrument authorised under international and 

EU law.89 Article 218 TFEU was applicable to the adoption procedure of this declaration by 

analogy 'even if hat conclusion require[d] stretching and squeezing the text of the provisions 

because not each and every part can apply to unilaterally binding declarations in the same way 

as to an international agreement'.90 

 

On the contrary the Court found that the declaration of the Union was a constituent part of an 

agreement and, therefore, fell within the scope of Article 218 TFEU.91 However, the Court did 

not address the point raised by the Advocate General that, if the declaration was a constituent 

part of an agreement, then it should have been based on Article 218(3) TFEU since it was an 

'offer' subsequently accepted by Venezuela. Indeed such a finding would be systematically 

more in line with the analysis of the Court. In such a case of course, the Council would have to 

adopt a second decision on the basis of Article 218(6) TFEU once the agreement had been 

reached following acceptance of the 'offer' by Venezuela. 

 

The analysis in this section is an illustration of the multi-faceted legal questions that have to be 

answered with regard to the role of the Council and the other EU institutions in the treaty-

making procedure of the EU. The new single procedural legal basis is in the process of being 

interpreted by the Court. Still, many issues remain unresolved and will require the attention of 

the EU judiciary in an effort to maintain the institutional balance envisaged by the drafters of the 

Treaties. Some further aspects of Article 218 TFEU are discussed later in the sections that 

tackle the function of the other institutions in EU treaty-making.  
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iv. The Foreign Affairs Council and the Political and Security Committee 
 

Despite the procedural and legal duality between the CFSP and the non-CFSP policies, the 

Treaties foresee an institutional ‘bridge’ in that the Council and the Commission, assisted by the 

HR, shall ensure consistency in EU external relations and shall cooperate to that effect.92 In that 

regard, one of the configurations of the Council, the Foreign Affairs Council (FAC), elaborates 

the Union’s external actions in line with the guidance provided by the European Council and 

ensures the consistency of these actions.93 The responsibilities of the FAC relate to the CFSP, 

the CSDP, the common commercial policy, development cooperation and humanitarian aid.94 

As discussed further below, the FAC is the only Council configuration chaired permanently by 

the HR – with the exception of when issues pertaining to the common commercial policy are 

discussed – who may ask from the Presidency to replace her when necessary.95 

 

In addition, the Political and Security Committee (PSC), which is a permanent structure of the 

Council, as well as other but not all preparatory bodies of the FAC,96 are chaired by 

representatives of the HR.97 The function of the PSC is of particular importance for the formation 

and implementation of the CFSP and the CSDP. The PSC monitors international developments 

in areas covered by the CFSP, delivers opinions to the Council and follows the implementation 

of agreed policies, without encroaching on the powers of the HR.98 Moreover, under the 

responsibility of the Council and the HR, the PSC exercises the political control and strategic 

direction of CSDP operations.99  

 

v. Preliminary concluding remarks 
 

Thus, at the level of the Council, the Treaties attempt to ensure coherence across the board of 

external relations despite the persistent procedural and legal duality between the CFSP and the 

non-CFSP policies. However, disagreements on the interpretation of the Treaties and legal 

uncertainty linger with regard to the determination of the legal basis of instruments that can be 

potentially founded on the CFSP and the non-CFSP competences. Moreover, the treaty-making 

procedure of Article 218 TFEU requires extensive interpretation by the CJEU. The primary 

reason for the ongoing disagreements has been the effort by the Union institutions and the 
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Member States, through the Council, to safeguard and, if possible, increase their prerogatives 

especially in the treaty-making process within the framework of the new Treaties. In an attempt 

to bring the CFSP closer to the former ‘Community method’, the Commission and the European 

Parliament have been insisting on coherence and unity in EU external relations. Conversely, the 

Council, informed by sovereignty sensitivities, has been trying to underline the duality and to 

carve out a role for the Member States in addition to those of the Union institutions even when 

this is not foreseen in the Treaties. The fundamental role of the CJEU in resolving these 

disputes has become clear already and will be illustrated further below. 

 

C. THE HIGH REPRESENTATIVE OF THE UNION FOR FOREIGN AFFAIRS AND 

SECURITY POLICY AND VICE PRESIDENT OF THE COMMISSION, AND THE 

EUROPEAN EXTERNAL ACTION SERVICE 
 

The most significant change brought about by the Treaty of Lisbon was the creation of the 

position of the HR/VP, whose term is five years. The HR/VP is double-hatted in the institutional 

architecture of EU external relations; it brings together in one individual the responsibilities of 

the High Representative of the Union for Foreign Affairs and Security Policy100 and the Vice-

President of the Commission ‘responsible within the Commission for responsibilities incumbent 

on it in external relations and for coordinating other aspects of the Union's external action.’101 In 

reality though, the HR/VP has yet another distinctive role in the external relations architecture of 

the Union. As discussed previously, the HR/VP is also the permanent chair of the FAC.102 In this 

multi-faceted role, the HR/VP has been expected to bring more visibility, coherence, unity and 

continuity to EU external relations.103 It is helpful here to unbundle the three main different 

functions of the HR/VP and review the tools at his or her disposal to ensure coherence 

throughout the full spectrum of EU external relations. 

 

i. Wearing the hat of the High Representative 
 

The HR plays an instrumental role in the CFSP.104 In particular, always within the ambit of the 

CFSP the HR brings proposals to the Council,105 represents the Union abroad, conducts political 

dialogue with third parties, and expresses the position of the EU in international organisations 

and at international conferences,106 including the United Nations Security Council (UNSC).107 
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Also, the HR can submit joint proposals together with the Commission, whereby the HR covers 

the CFSP aspects and the Commission the non-CFSP aspects of such proposals.108 Two other 

Treaty provisions provide for the submission of joint proposals: Article 215 TFEU on restrictive 

measures against third countries109 and against natural or legal persons and groups or non-

State entities,110 and Article 222(3) TFEU on the arrangements for the implementation by the 

Union of the solidarity clause.111 The HR and the Commission also co-author on a regular basis 

joint communications to other EU institutions on EU external relations issues.112 Thereby, the 

CFSP and the non-CFSP policies are organically combined in the same documents. In addition, 

the HR and the Member States put into effect the CFSP113 whereas the former ensures the 

implementation of decisions of the European Council and the Council.114 Lastly, the HR and the 

Council are to ensure the compliance of the Member States with the principle of loyalty in the 

CFSP.115 It should not be overlooked here that the CJEU has no jurisdiction with regard to the 

compliance with this principle in the CFSP, contrary to the application of the same principle in 

the non-CFSP policies. Therefore, in light of all the above demonstrating the presence of the HR 
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at all stages of the CFSP, it is justified that the HR shares with the Council the responsibility to 

‘ensure the unity, consistency and effectiveness of action by the Union’ in this policy area.116 

 

The role of the HR in the representation of the Union in the CFSP together with that of the 

President of the European Council, discussed above, have formally eliminated the role that the 

rotating Presidency had in this area before the Treaty of Lisbon.117 This change has improved 

the capacity of the EU to maintain its focus on specific issues and sustain its efforts over periods 

that span much longer than the six-monthly rotating Presidency. An example is the successful 

role played by the first HR in the post-Lisbon era, Catherine Aston, in the EU-facilitated 

Belgrade-Pristina dialogue, which resulted in April 2013 in the ‘First agreement of principles 

governing the normalisation of relations’ between Serbia and Kosovo. She also led international 

negotiations with Iran on behalf of the E3+3 regarding the former’s nuclear programme.118 The 

second HR, Federica Mogherini, picked up from where her predecessor left these two efforts. 

This is of course a commendable sign of continuity in EU foreign policy. The establishment and 

cultivation by Lady Ashton of open lines of communication with most stakeholders in Egypt in 

the admittedly herculean task of stabilising and democratising the country was also a welcome 

outcome of concerted and efficient diplomatic efforts made possible among others by the 

permanent nature of the HR/VP’s post. 

 

Furthermore, as discussed above the HR chairs the FAC and a number of preparatory bodies in 

the Council through representatives.119 Thereby the HR has a privileged position to steer the 

CFSP as well as other external actions at the level of the Council while ensuring coherence and 

continuity. Still, a number of problems have been observed in this regard. Although continuity in 

EU external relations improved greatly, this seems to have come at the apparent expense of 

dynamism and the taking of initiatives in order to shape a foreign policy that is more proactive 

than reactive to international developments.120 Lastly, during the first years after the entry into 

force of the Treaty of Lisbon the agenda of the FAC was not always distributed to the Member 

States in advance for them to prepare for the Council meetings. This resulted at times in the 

delay of the decision-making process.121 In any case, despite these problems the permanent 

chairmanship of the FAC is generally seen as a positive development in the direction of a 

coherent foreign policy of the Union. 

 

ii. Wearing the hat of the Vice-President of the Commission 
 

As Vice-President of the Commission, the HR/VP participates in the work of the Commission 

and has an overview of all the non-CFSP external policies and the internal policies with an 
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external dimension. This allows the VP to ensure the coherence of EU external action. During 

the Barroso II Commission, the VP was also a member of the RELEX Group of Commissioners. 

The Group consisted of the President, the Commissioners for Trade, Enlargement, 

Development Policy, Humanitarian Assistance and Economic and Monetary Affairs and the VP. 

The objective of the Group was to co-ordinate EU external action and further ensure its 

coherence. However, the RELEX Group was never used adequately. The first HR/VP under-

utilised the VP role whereas the RELEX Group of Commissioners met very rarely.122 This did 

not change substantially even following an agreement reached between the President of the 

Commission and the VP that the RELEX Group would be meeting on a more regular basis, 

chaired by the VP.123 

 

In the Juncker Commission some Commissioners’ portfolios were rearranged. The RELEX 

Group now consists of the HR/VP and the Commissioners for European Neighbourhood Policy 

and Enlargement Negotiations, Trade, International Cooperation and Development, and 

Humanitarian Aid and Crisis Management. In addition, the Commissioners for Transport and 

Space, Climate Action and Energy, and Migration and Home Affairs are to liaise closely with the 

VP forming together with the aforementioned Group an External Relations cluster in the 

Commission. As expressed clearly in the Mission Letter of the then President-elect of the 

Commission to the new HR/VP, the latter is to chair the RELEX Group.124 In addition, in line with 

proposals previously tabled in the direction of lightening the workload of the HR/VP, and the 

experiences with the first HR/VP,125 the HR/VP is deputised by the Commissioner for European 

Neighborhood Policy and Enlargement Negotiations and other Commissioners when 

necessary.126 Lastly, the Mission Letter made it clear that the HR/VP is expected to work closely 

with the President of the Commission whereas she has a cabinet half of which consists of 

Commission officials and which is located in the same premises as those of the other 

Commissioners and not in the EEAS building.127 

 

iii. The European External Action Service and Union Delegations 
 

The HR/VP is assisted by the EEAS, a ‘functionally autonomous body of the Union under the 

authority of the High Representative’128 which was set up in July 2010. Departments and 

functions that belonged to the General Secretariat of the Council and the Commission were 

transferred to the EEAS.129 One third of its personnel are diplomats of the Member States 

serving at the EEAS on a temporary basis.130 In addition, the former Commission Delegations 
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have become Union Delegations under the authority of the HR and are now a part of the 

EEAS.131 Union Delegations represent the Union abroad in its entirety.132 Given the division 

between the CFSP and the non-CFSP policies, Union Delegations receive instructions from the 

HR on CFSP matters and from the Commission on non-CFSP policies.133 This division becomes 

clear when taking a close look at the division of departments and functions between the EEAS 

and the other Union institutions. Nonetheless, according to this division the Commission 

retained most of the expertise in EU external policies and internal policies with an external 

dimension, even though these may have a significant impact on broader EU foreign policy.134 

Lastly, EU Special Representatives are appointed by the Council on a proposal by the HR/VP 

and carry out their mandate under the authority of the latter.135 

 

The EEAS is not simply a body supporting the HR/VP, though. The role bestowed upon it in 

order to ensure consistency in EU external relations extends to ‘assist[ing] the President of the 

European Council, the President of the Commission, and the Commission in the exercise of 

their respective functions in the area of external relations’.136 What is more, the EEAS has to 

cooperate with the diplomatic services of the Member States, the General Secretariat of the 

Council and the Commission.137 Accordingly, Union Delegations and Member State diplomatic 

and consular missions abroad are to cooperate closely and share information.138 Union 

Delegations further organise and chair local coordination meetings with the representatives of 

the Member States abroad. This function is particularly significant in international organisations 

and fora. Generally, they have been successful in this. Still, coordination continues to prove 

tricky on CFSP issues or when some Member States have special interests in a third country. 

Lastly, external representation in multilateral settings often proves problematic, as is explained 

in the following section.139  

 

The Treaties as well as the EEAS Decision envisage that the EEAS will function as a hub 

between all stakeholders in EU foreign policy in order to ensure consistency.140 This is so 

despite the fact that the legal basis of the EEAS Decision is Article 27(3) TEU, which is located 

in the CFSP chapter of the TEU.141 Practice has underlined the validity of an observation made 

as early as 2009, namely that the successful work of the EEAS – and, one could add, of the 

HR/VP – relies ultimately on the trust of the Council, that is the Member States, and the 
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Commission.142 Indeed, during the mandate of the first HR/VP, her job and that of the EEAS 

was made more difficult for the further reason that the Member States had much less appetite to 

invest human and political capital in the CFSP in the post-Lisbon era.143 As the CFSP has 

remained an ‘intergovernmental [policy] and subject to unanimity decision making’, the HR and 

the EEAS cannot do much in the ‘absence of political will or an agreement amongst Member 

States’.144 The Commission did not make the life of the HR/VP any easier, perceiving her not ‘as 

a Member of the Commission […] but rather as an agent of the Member States’.145 Gradually, 

the working relations between the Commission and the EEAS improved though. However, the 

effort of the EEAS to define exactly its exact role and position in the EU external action 

architecture is not made easier by the ‘rather open-ended’ definition of its mandate and tasks in 

the EEAS Decision.146 In a similar fashion, the diplomatic authorities of the Member States on 

the ground in third countries and at international organisations and fora have been getting used 

to the leading role of the EU Delegations regarding coordination and representation. However, 

the division of responsibilities can be clarified further to prevent future disagreements between 

the different actors in EU external relations over their function and powers in this field.147  

 

D. THE EUROPEAN COMMISSION 
 

The Commission has a significant role in EU external relations. The Commission together with 

the Council, and with the assistance of the HR, has to ensure consistency across the board of 

EU external action.148 Apart from this overall consistency mandate, the functions of the 

Commission are limited to the non-CFSP policies.149 Thus, it retains its exclusive right of 

initiative for all EU policies, including external policies and internal policies with an external 

aspect, except for the CFSP.150 The Commission also represents the Union abroad ‘[w]ith the 

exception of the common foreign and security policy, and other cases provided for in the 

Treaties’.151 The ‘other cases’ mentioned in the article refer to the representation of the Union 

abroad on the ground by the Union Delegations152 and to the external representation of the euro 

area, which is governed by Article 138(2) TFEU. Article 17(1) TEU integrates the case-law of 

the Court of Justice into the scheme of the Treaties. In Reynolds Tobacco the Court had found 

that  
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‘[former] Article 211 EC provides that the Commission is to ensure that the 

provisions of the Treaty and the measures taken pursuant thereto are applied, 

that under [former] Article 281 EC the Community has legal personality and that 

[former] Article 282 EC, although restricted to Member States on its wording, is 

the expression of a general principle and states that the Community has legal 

capacity and is, to that end, to be represented by the Commission.’153 

 

The Commission and the HR have to implement the provisions of the Treaties governing the 

representation of the Union in international organisations.154 They are both mentioned in this 

regard since international organisations often handle topics that fall both within the CFSP and 

the non-CFSP policies requiring the HR and the Commission respectively to represent the 

Union. This division of labour seems to work rather seamlessly since it is clear when the CFSP 

is on the agenda of an international organisation or forum. 

 

However, the text of the Treaties after the Treaty of Lisbon has given rise to some legal disputes 

between the Commission on the one side and the Council and some Member States on the 

other. These mainly relate to (a) the representation of the Union and its Member States in 

international organisations and fora in the area of shared competences, and (b) the legally and 

politically relevant issue of the appointment of the EU negotiator of international agreements. 

 

i. External representation in the area of shared competences 
 

As to the representation in international organisations and fora, some Member States are 

reluctant to let the Commission represent the Union as a whole in the field of shared 

competences. One reason is the fear that such a practice would prevent them later from 

exercising their remaining powers in these areas155 and that a ‘representation creep’ would lead 

to a ‘competence creep’.156 Although politically understandable, this position seems legally 

questionable. First, the text of Article 17(1) does not distinguish between different categories of 

competence when foreseeing that the Commission is to represent the Union abroad. Second, 

representation by the Commission can hardly be considered legally to constitute an ‘exercise’ 

on behalf of the Union of shared competences preventing Member States from acting on them. 

EU representation practice in an international organisation cannot alter the allocation of 

competences laid down in the EU Treaties. Besides, as observed in the case-law of the CJEU, 

a helpful tool clarifying the scope of the competences of the Union and its Member States in an 

international organisation is provided by the Declaration of Union competences.157 Declarations 

of competences are often submitted to international organisations where both the Union and its 
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Member States are present, in order to remove any doubts as to who is competent in each 

policy area touched upon by the work of that international organisation.158 Lastly, this line of 

argumentation adopted by some Member States mixes questions that pertain to the category of 

competence (exclusive, shared or supporting) with those referring to the existence of Union 

competence. It is suggested that the latter should be used as the yardstick for the application of 

Article 17(1) TEU in line with the requirement of unity of representation in external relations. 

 

Still, disagreement over this issue translated into problems in the representation of the Union in 

a number of international organisations.159 Eventually, ‘general arrangements’ on EU statements 

in multilateral organisations were agreed upon.160 The practical solution found consists in 

indicating at the beginning of each EU statement on whose behalf it is made. Depending on the 

category of competences, this may be on behalf of the EU, the EU and its Member States, or 

just the Member States of the EU. According to this compromise ‘Member States agree on a 

case-by-case basis whether and how to co-ordinate and be represented externally’, and they 

can request the ‘Member State holding the rotating Presidency of the Council’ to represent 

them.161 The Commission reacted to this provision immediately suggesting that ‘regardless of 

the categories and areas of competence conferred upon the European Union’, the EU is not to 

be represented externally by a Member State.162 Indeed, the general arrangements do not serve 

the spirit of the Treaty of Lisbon and can lead potentially to the violation of the principle of unity 

of external representation.163 In accordance with the view expressed above, a permanent 

solution closer to the spirit of the Treaty of Lisbon will have to focus on the existence of Union 

competence, leaving the issue of its category outside the discussion of Union representation in 

international organisations. That said, some flexibility should be maintained allowing for the EU 

and its Member States to use their combined ‘political firepower’ through separate statements in 

such fora, should this prove necessary to achieve the objectives of EU external relations.164 This 

last remark stems from the understanding that at certain international fora, like the UN General 

Assembly, it is at times necessary to show strength in numbers in order to achieve previously 

set political goals. That said, such tactical moves have no bearing on the legal questions tackled 

here.  

 

ii. Appointment of EU negotiator of international agreements 
 

The issue of the appointment of a Union negotiator for the conclusion of legally binding 

international agreements has also proven divisive since the coming into force of the Treaty of 
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Lisbon. The new Article 218(3) TFEU seems to allow for the Council to decide who should be 

the Union negotiator.165 In light of this, Member States have tried to obtain a role in negotiations, 

leading to a major diplomatic crisis on at least one occasion.166 Again, Article 17(1) TEU and 

prior practice indicate that it should be the Commission to represent the Union in international 

negotiations. Still, Member States and the Council have made use of the fact that international 

agreements more often than not cover a multitude of policy areas in order to insist on multiple 

legal bases of the agreements and eventually turn them into mixed agreements. They can 

thereby appoint a negotiator for those areas of the agreement that remain within national 

competences. This practice seems to be at odds with the case-law of the CJEU on the economy 

of legal bases.167 It has led to applications from the Commission for the annulment of decisions 

authorising the opening of negotiations for an international agreement. Such was the case in 

Philippines Agreement, which dealt with the EU’s Partnership and Cooperation Agreement with 

the Philippines.168 In its decision authorising the signing of the Agreement, the Council added 

the legal bases relating to transport,169 readmission170 and environment171 in addition to the sole 

legal basis proposed by the Commission, which was that of development cooperation.172 The 

Court relied on its well-established case-law on the matter reaching the conclusion that the 

decision in question should have been based solely on the development cooperation legal 

basis.173 Although this judgment does not break new ground, it may have a restraining effect on 

the tendency of the Council to add legal bases to international agreements. 

 

In another attempt to safeguard its prerogatives, the Commission challenged in the previously 

discussed Neighbouring Rights of Broadcasting Organisations a Decision on the participation of 

the EU and its Member States in negotiations for a Convention of the Council of Europe on the 

protection of the rights of broadcasting organisations. The Commission suggested that the 

issues addressed in the Convention negotiations in question had become exclusive competence 

of the Union by virtue of Articles 2(2) on shared competences and 3(2) TFEU on exclusive 

external competences.174 The latter provision codifies – albeit not entirely successfully – the 
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ERTA judgment and the relevant well-established case-law that followed it.175 Both the 

Advocate General in her Opinion and the Court insisted on the continued relevance and 

applicability of this case-law and concluded that there had been an infringement of the exclusive 

external competence of the Union.176 This judgment has, thus, silenced at present arguments 

that the new Article 3(2) TFEU in conjunction with Protocol No 25 to the Treaty of Lisbon have 

circumscribed the relevance and applicability of the ERTA case-law.  

 

iii. Representation of the EU in judicial proceedings  
 

Lastly, the specific issue of the representation of the EU in judicial proceedings deserves some 

attention.177 The EU has been concluding agreements providing for international dispute 

settlement for a long while, despite the fact that the EU Treaties do not regulate this. The CJEU 

found this practice to be in accordance with EU law.178 At the same time it has insisted on the 

autonomy of the EU legal order. The Court has maintained that it is the only judicial organ 

competent to interpret internal EU law and rejected the compatibility of an envisaged agreement 

establishing a European and Community Patents Court.179 The Court also rejected recently the 

compatibility of a draft agreement on the accession of the EU to the Convention for the 

Protection of Human Rights and Fundamental Freedoms because it was, among others, liable 

to adversely affect the autonomy of the EU legal order.180 The Union has been represented in 

international dispute settlement proceedings by the Commission. This has become the case 

through practice while it has been affirmed on occasions in EU legislation.181 However, when a 

dispute settlement mechanism is activated within the remit of a mixed agreement, the 

Commission and the Member States coordinate in order to determine the appropriate 

respondent depending on the internal allocation of competences. 

 

It is worth noting here that recently the Council brought a case against a Commission decision 

to submit a ‘Written statement on behalf of the European Union’ to the International Tribunal for 

the Law of the Sea in a case before that tribunal.182 The Council argued that the Tribunal adopts 

acts having legal effects and, therefore, the procedure of Article 218(9) TFEU should have been 

followed in order to establish an EU position on the matter. In acting unilaterally, so the Council 

submitted, the Commission violated the principle of sincere cooperation. It will be interesting to 
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see if and to what extent the CJEU will reshape the landscape of Union representation in judicial 

proceedings, especially in light of its OIV case-law on Article 218(9) TFEU, discussed above. 

 

In short, with respect to the representation of the Union and its Member States in international 

organisations and fora, and the determination of the Union negotiator for international 

agreements, the issues of shared competences and the interpretation of Article 218 TFEU have 

caused the most problems. Institutional structures and Member States are still treading partly 

uncharted waters after the Treaty of Lisbon trying to safeguard and strengthen their roles and 

powers. 

 

E. THE EUROPEAN PARLIAMENT  
 

The division between the CFSP and the non-CFSP policies in EU external relations can be seen 

also in the respective role of the European Parliament (‘the Parliament’) in these two areas. The 

Treaty of Lisbon increased the presence and significance of the Parliament in the field of the 

non-CFSP policies. On the contrary, as highlighted in Declaration Nr. 14 annexed to the Treaty 

of Lisbon, in the CFSP the role of the Parliament has not increased.183 However, before delving 

into the specific provisions governing the powers of the Parliament in EU external relations, it 

should be observed that its prior vote of consent to the President, the HR/VP and the other 

members of the Commission as a body is a condition for their appointment by the European 

Council.184 This is significant for the purposes of the ensuing discussion, since the Parliament 

has a potentially decisive say in the determination of the person responsible to lead the CFSP 

and coordinate EU external relations in general. 

 

i. The Parliament and EU treaty-making 
 

With respect to the negotiation, signing and conclusion of international agreements, the 

Parliament is to ‘be immediately and fully informed at all stages of the procedure.’185 This 

provision, together with the rest of Article 218 TFEU, applies to all Union agreements, even 

those relating exclusively to the CFSP.186 It constitutes an expression of the democratic 

principles on which the EU legal order is founded. What is more, it is an essential procedural 

requirement within the meaning of Article 263 second paragraph TFEU, whose infringement 

entails the nullity of the relevant measure.187 

 

In addition, with the exception of agreements that relate exclusively to the CFSP, prior to the 

conclusion of an international agreement, the Parliament has either to be consulted188  or in five 
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cases give its consent.189 These five cases are (i) association agreements, (ii) the agreement on 

the accession of the Union to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms, (iii) agreements establishing a specific institutional framework by 

organising cooperation procedures, (iv) agreements with important budgetary implications for 

the Union,190 and (v) agreements covering fields to which either the ordinary legislative 

procedure applies, or the special legislative procedure where consent by the Parliament is 

required.191 The Parliament has been able to solidify further its role in the negotiation and 

conclusion of international agreements on the basis of a Framework Agreement with the 

European Commission of 2010.192 Furthermore, in order to be able to exercise its powers and 

functions, as described here, the Parliament agreed to an inter-institutional agreement with the 

Council concerning the forwarding to and handling by the Parliament of classified information 

held by the Council on matters other than those in the area of the CFSP.193 Lastly, the 

Parliament as well as Member States, the Council and the Commission may also request the 

CJEU for an opinion on the compatibility of an envisaged agreement with the EU legal order.194 

 

ii. The Parliament and the non-CFSP external policies  
 

The role of the Parliament has increased considerably in a number of policies. It is to ‘adopt the 

measures defining the framework for implementing the common commercial policy’ together 

with the Council.195 When conducting international negotiations in this field, the Commission is 

to report regularly on its progress to the Parliament and a special committee appointed by the 

Council.196 Measures implementing development cooperation policy197 and economic, financial 

and technical cooperation with third countries198 are adopted in accordance with the ordinary 

legislative procedure. In the past the Parliament only had such decisive powers in the former 

field whereas regarding cooperation with third countries it was only to be consulted.199 Lastly, 

the new TFEU chapter on humanitarian aid is also to be implemented by measures adopted 

with the ordinary legislative procedure.200 
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iii. The Parliament and the CFSP 
 

In contrast to these provisions, the role of the Parliament in the CFSP is limited.201 Still, its 

budgetary role in this policy should not be underestimated.202 In addition to the aforementioned 

vote of consent to the HR/VP together with the rest of the College of Commissioners,203 the 

Parliament was consulted before the adoption of the Decision establishing the EEAS.204 In that 

process it was able to maximise its role by making its approval (as part of the ordinary 

legislative procedure) of the changes to the EU staff regulations required for the 

operationalisation of the EEAS, subject to the acceptance of its proposals regarding the 

Decision. It also played an influential role in the review of the Decision.205 Furthermore, the first 

HR cultivated a close relationship with the Parliament, based on Article 36 TEU and the 

‘Declaration on Political Accountability’.206 The said article requires the HR to  

 

‘regularly consult the European Parliament on the main aspects and the basic 

choices of the [CFSP] and the [CSDP] and inform it of how those policies evolve. 

He shall ensure that the views of the European Parliament are duly taken into 

consideration. Special representatives may be involved in briefing the European 

Parliament.’   

 

Moreover, 

 

‘[t]he European Parliament may address questions or make recommendations to 

the Council or the High Representative. Twice a year it shall hold a debate on 

progress in implementing the [CFSP], including the [CSDP].’   

 

The ‘Declaration on Political Accountability’ clarified the content of Article 36 TEU. Thereby the 

HR committed, among others, to engage with the Parliament in a comprehensive and 

continuous manner on CFSP matters. Thus, the HR is to 'seek the views of the European 

Parliament on the main aspects and basic choices of the [CFSP]'. The HR also undertook to 

communicate documents in this policy area and in particular with regard to CSDP operations, 

and to facilitate the appearance of Heads of Delegations, EUSRs, Heads of CSDP missions and 

senior EEAS officials before the different parliamentary committees and subcommittees. 

 

The arrangements with the European Parliament have worked well although it has been 

observed that there is room for improvement.207 In particular, a suggested revision of the 
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Declaration on Political Accountability could ‘allow plenary debates [of the European Parliament] 

to follow the practice in the Foreign Affairs Committee of the Parliament where senior EEAS 

officials, Heads of Delegation or EU Special Representatives also take the floor’208 and ‘address 

who can represent [the] HRVP in EP debates; intensify EP input to upstream policy planning; 

access to classified information, including political reporting from EU Delegations; support for 

EP visits in third countries’ among others.209 In its own recommendation for the EEAS review the 

Parliament focused in turn on ways to increase its input in strategies and mandates in the 

CFSP, be fully informed of the development of negotiations for international agreements, even 

in the CFSP, have new appointees by the HR appear before it prior to taking their posts, and be 

further engaged with the work of the FAC.210 

 

In short, the Parliament’s role differs significantly in the CFSP and the non-CFSP areas of EU 

external relations. The Treaties have increased its role in the non-CFSP policies and made it an 

equal interlocutor of the Council in most areas. This has not been the case in the CFSP, though. 

In light of the longstanding process of its empowerment as the only directly-elected institution of 

the EU, it is to be expected that the Parliament will continue to seek to maximise the possibilities 

to raise its profile in EU external relations. 

 

F. THE COURT OF JUSTICE OF THE EUROPEAN UNION 
 

The CJEU plays a key role in EU external relations as the guardian of the EU Treaties. Long 

before the Treaty of Lisbon the Court had developed its case-law on the applicable principles of 

law in EU external relations, in particular the principles of sincere cooperation and the 

requirement of unity in the international representation of the Union.211 In addition, the Treaties 

entrust an important constitutional role to the CJEU in the treaty-making procedure of the Union. 

According to Article 218(11) TFEU, following a request from a Member State, the Parliament, 

the Council or the Commission, the Court may give its opinion on the compatibility of an 

agreement with the Union legal order.212 If the opinion is adverse, the Union is not to complete 

the agreement. Indeed, the Union will usually amend the agreement to accommodate the 

findings of the Court or suspend it.  

 

i. The Court and EU treaty-making  
 

The CJEU is playing a pivotal role in the interpretation of the new Treaty provisions regarding 

external relations. This is particularly the case with Article 218 TFEU. As discussed in previous 

sections of the contribution, the Court has pronounced itself on the legality of ‘hybrid’ 
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decisions,213 the appropriate negotiator or negotiating team,214 and the competence of the 

Council to adopt common positions regarding negotiations at international organisations to 

which only EU Member States but not the Union are members.215 Also, it has had the 

opportunity to interpret the new Article 3(2) TFEU on the exclusive external competences of the 

Union216 and decide on the appropriate legal bases of different international agreements.217 

 

However, it is of interest to revisit here the Opinion of the Court in the case on the Convention 

on the civil aspects of international child abduction where it interpreted Article 218(11) TFEU for 

the first time. The request for an opinion originally stemmed from a disagreement between the 

Commission and the Council on the question whether the issue of the international abduction of 

children fell within the exclusive external competence of the Union. The Commission considered 

that the Union had exclusive competence in this field and therefore submitted a number of draft 

Council Decisions concerning the declarations of acceptance by the Member States, in the 

interest of the EU, of the accession of eight third States to the Convention on the civil aspects of 

international child abduction. The Council disagreed on the legal assessment of the 

Commission regarding the competence of the Union and did not adopt the draft Decisions. The 

Commission then brought a request for an opinion to the Court on the basis of Article 218(11) 

TFEU. What is of interest here is not the opinion of the Court on the substance of the request 

but rather its position on the observations submitted as to the fulfillment of the conditions of 

admissibility of an Article 218(11) request. 

 

As already discussed above, the Court interpreted the term 'agreement' in Article 218 TFEU on 

the basis of the Vienna Convention to mean a ''convergence of intent' on the part of two or more 

subjects of international law'.218 It further clarified that the question whether the EU can formally 

become a party to an international agreement is irrelevant for the submission of a request for an 

opinion under Article 218(11) TFEU.219 The Court also interpreted the meaning of the word 

'envisaged' in the said Article to mean 'that it is envisaged by one or more EU institutions on 

which powers are conferred for the purposes of the procedure provided for in Article 218 

TFEU'.220 Furthermore, when the request refers to a Commission proposal to the Council for the 

adoption of a decision on an agreement, the proposal has not to have been withdrawn. 221 

Lastly, a disagreement by the Council on such a proposal 'based not on the appropriateness of 

actually concluding the agreements in question', cannot alter the conclusion as to the 

'envisaged' character of an agreement.222 

 

It is submitted that the interpretation of the scope of this procedural legal basis was to be 

expected and seems rather balanced in light of the aim and purpose of the said provision. In 
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case of disagreement between the different institutions partaking in the treaty-making 

procedure, none can block the others from bringing a case before the Court unless the 

disagreement ultimately refers to the political expediency of concluding such an agreement. The 

Court has jurisdiction on all points of EU law and it can be asked to give its ruling as long as the 

decision-making procedure for such an agreement has been put in motion and has not been 

reversed by the institution enjoying the right of initiative; that is by the Commission. If the 

opposite were the case, the Court could potentially run the risk of being dragged into political 

confrontations between the Commission and the Council. Thus, the Court has already provided 

some significant guidance as to the interpretation of Article 218(11) TFEU. 

 

ii. The Court of Justice and the CFSP: Interpreting Article 40 TEU and 
Article 275 TFEU 

 

As to the CFSP, different Treaty provisions determine the specific role of the Court. In particular, 

Article 24(1), second para., TEU stipulates that the 

 

‘Court of Justice of the European Union shall not have jurisdiction with respect to 

[the CFSP], with the exception of its jurisdiction to monitor compliance with 

Article 40 of this Treaty and to review the legality of certain decisions as provided 

for by the second paragraph of Article 275 of the Treaty on the Functioning of the 

European Union.’223 

 

As the Court stated in its ECHR II Opinion, since the entry into force of the Treaty of Lisbon it 

'has not had the opportunity yet to define the extent to which its jurisdiction is limited in CFSP 

matters as a result of those provisions.'224 As discussed here, it is in the process of doing so in 

currently pending and future cases that will be brought before it though. 

 

According to Article 40 TEU, the CJEU is responsible for the delimitation of the non-CFSP 

competences from the CFSP.225 As observed above, this provision no longer prioritises non-

CFSP legal bases over the CFSP. The Court already revisited its relevant case-law in light of 

the new Treaty provision.226 

 

As to Article 275 TFEU, its first paragraph repeats that the CJEU has no jurisdiction in the 

CFSP. However, Article 275 second paragraph TFEU refers to the exception of Article 40 TEU 

and then adds that the Court has jurisdiction to adjudicate on cases brought against ‘restrictive 

measures against natural or legal persons adopted by the Council on the basis of Chapter 2 of 

Title V of the Treaty on European Union.’227 The CJEU has explicitly referred to the requirement 

of the ‘individual nature of [the] measures’, which engages the jurisdiction of the Court on the 
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basis of the above provision of the TFEU although the contested legal instrument may have a 

CFSP legal basis.228 In addition, it is clear that this provision does not confer jurisdiction to the 

Court in cases relating to CFSP measures that do not constitute restrictive measures. 

Furthermore, despite the wording of Article 275 second paragraph TFEU, which refers to Article 

263 fourth paragraph, a systematic interpretation of the extent of the judicial control in this case 

points to an understanding that this should not be limited to annulment proceedings.229 It should 

be noted that the General Court recently awarded compensation for non-material damages to a 

legal entity, against which unlawful restrictive measures had been imposed by the Council.230  

 

It is worth revisiting here the question of the Court's jurisdiction to rule on questions regarding 

decisions on the EU treaty-making when these decisions have a CFSP substantive legal basis. 

In other words, given the simultaneous duality of the substantive legal bases between the non-

CFSP policies and the CFSP, and the single procedural legal basis of Article 218 TFEU, it is not 

immediately clear whether the Court has jurisdiction in such cases. In the previously discussed 

case on the Mauritius Agreement, the Court found that although the contested decision was 

based on Article 37 TEU, which is a CFSP legal basis, it continued to have jurisdiction to 

interpret and apply the procedural legal basis of the contested instrument.231 This is particularly 

significant since the Court dispersed any doubts as to the scope of its judicial powers regarding 

Article 218 TFEU. However, the question is always open as to the extent of the jurisdiction of 

the Court to interpret the compatibility of the CFSP content of an envisaged agreement with the 

EU Treaties.232 Given that Article 218(11) does not differentiate on the basis of the content of 

international agreements, one would be justified to deduce that the Court has such jurisdiction. 

In short, the role of the CJEU in EU external relations is far from insignificant. With regard to the 

non-CFSP actions, it has the ultimate say in disagreements between the institutions and/or the 

Member States. However, even in the CFSP, its function cannot be overlooked. It interprets the 

EU Treaties and has the opportunity through its limited jurisdiction in the field, conferred to it by 

Articles 40 TEU and 275 second paragraph TFEU, to pronounce itself on a number of issues. 

 

G. THE ROTATING PRESIDENCY AND THE MEMBER STATES 
 

The EU Treaties give the rotating Presidency of the Council (the Presidency) or the EU Member 

States outside the Council configuration very limited space to act on behalf of the Union in the 

field of external relations. Prior to the Treaty of Lisbon, the field of Police and Judicial 

Cooperation in Criminal Matters was the only non-CFSP field where a role was foreseen for the 

Presidency in EU external relations.233 On the contrary, the Presidency had a central role in the 

CFSP. The Single European Act provided that the Presidency represented the European 

Political Co-operation, the precursor of the CFSP, abroad.234 That was also the case under the 

Treaty of Maastricht, which introduced the CFSP. The Treaty of Maastricht also provided a role 
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for the outgoing and upcoming Presidencies in this field while the Commission was to be ‘fully 

associated’.235 Subsequently, the Treaty of Amsterdam eliminated the role of the former 

Presidency and introduced the role of the High Representative for the CFSP, who was also 

Secretary-General of the Council.236 The Presidency represented the CFSP in international 

organisations and fora. 

 

The Treaty of Lisbon eliminated any references in the Treaties to the Presidency in EU external 

relations as part of its efforts to instill coherence and continuity, highlighting the external 

representation role of permanent actors such as the Commission for non-CFSP issues,237 the 

President of the European Council238  and the HR for the CFSP,239 and the Union Delegations 

for all policy areas in third countries and at international organisations.240 However, in practice 

the Presidency and the Member States are still present in EU external relations on at least three 

different occasions. First, in third countries where there is no Union Delegation, representation 

on the ground takes place by the Presidency on the basis of arrangements made prior to the 

Treaty of Lisbon. If the Presidency does not have an accredited resident representative on the 

ground in these countries either, the Member State that will have the following Presidency has 

to represent the EU, provided that it has a representative there. If this is not the case, the Union 

is represented by those Member States which have a presence on the ground, on a six-month 

rotating basis in accordance with the order foreseen for them to hold the Presidency.241 In light 

of the growing number of EU Delegations it is to be expected that the number of cases where 

this system is applied will decrease in the coming years. 

 

Second, in light of the multitude of roles and obligations of the HR/VP, the HR may ask the 

minister of foreign affairs of the Member State holding the rotating Presidency to represent her. 

Also, the HR may on occasion ask the ministers of foreign affairs of other Member States to act 

on her behalf abroad if she deems that such an approach will increase the chances of achieving 

the set political goal. This practice may have the positive effect of increasing the sense of 

ownership of EU external actions by the Member States but may also cause inconsistencies in 

EU external relations. 

 

Lastly, the Presidency and the other EU Member States play a pivotal role in the representation 

of the Union in international organisations and fora where the EU is not present or has a too 

modest status (e.g. of observer).242 This being said, EU Member States, including the one 
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holding the Presidency, in their actions in these international organisations have to comply with 

the allocation of competences under EU law despite the fact that the Union is not present. This 

obligation stems from the principle of sincere cooperation as laid down in article 4(3) TEU.243 

When the issues discussed concern exclusive Union competence, Member States have to 

obtain the authorisation of the Union in order to act even when their action may lead to the 

adoption of non-binding decisions.244 In other words, in exclusive competences the duty of 

sincere cooperation is a duty of result. However, in shared competences it is unclear what the 

duty of sincere cooperation entails exactly. The Commission v. Sweden case, dealing with 

concerted action in the conference of the parties of an international agreement which both the 

EU and its Member States have concluded, indicates that once the Commission has submitted 

proposals for the adoption of a concerted strategy on an issue – this is the so-called point of 

departure for concerted action – Member States are no longer free to act on their own in an 

international organisation.245 However, it is unclear for how long the freedom of action of EU 

Member States is suspended.246 If this is too long or indefinite, the duty of sincere cooperation in 

shared competences obtains the characteristics of an obligation of result and not a best-efforts 

obligation.247 

 

In short, despite the dearth of references to the Presidency and the Member States in EU 

external relations in the EU Treaties, they still have a role to play in at least the three instances 

described above. Although their function as representatives of the Union on the ground in third 

countries will gradually diminish, the indications are that they will retain their significance in the 

two other cases. 

 

Of course as was already discussed previously in the section on the role of the HR in the 

formation of external relations policies in the Council, the Presidency and the Member States 

have maintained a significant role in this regard. Not only do the Member States have to agree 

on an external policy or an internal policy with an external dimension before this can be applied, 

but also the Presidency continues to chair a number of preparatory bodies of the FAC. Thus, the 

Presidency can still lead the discussion among others in the preparatory bodies in the area of 
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trade and development and in the RELEX Working Party.248 In doing so, it sets the agenda in 

some of the most important and presently vibrant areas of EU external relations. 

 

3. CONCLUSION 
 

The Treaty of Lisbon brought about a significant recalibration of the external relations 

architecture of the Union. It integrated existing actors in the EU structures (European Council), 

introduced new ones (President of the European Council, HR/VP and EEAS/Union 

Delegations), rearranged to some extent the role and functions of most (Council, Commission, 

European Parliament, Court of Justice), and eliminated those of others (rotating Presidency). All 

these changes, as well as the unification of the list of external action principles and objectives, 

were adopted with the aim of instilling coherence, continuity and efficiency in EU external action.  

 

Still, these changes were made with the understanding that the duality between the CFSP and 

the non-CFSP external competences and internal competences with an external dimension 

would remain. It proved politically impossible in the treaty reform process to bridge the gap 

between the intergovernmental CFSP and the other policies. Sovereignty concerns of Member 

States prevailed in this regard. Furthermore, the same sovereignty concerns and political 

preferences keep resurfacing since December 2009 with regard to the application and 

interpretation of the new Treaty provisions on EU external relations. Some Member States 

promote a narrow interpretation of the provisions of the EU Treaties that refer to the external 

representation of the Union in shared competences in multilateral settings and international 

negotiations. As a result, a number of ongoing turf battles await their definitive resolution by the 

Court of Justice. The judgments by the Court in a number of cases discussed above have by 

now settled some of the disputes and clarified questions about the scope of the specific role and 

functions of the different players in EU external relations. Nonetheless, in addition to the 

judgments of the Court, EU institutions and Member States will also have to show a spirit of 

compromise in reaching at times cooperative and effective working arrangements in order to 

promote the interests of the Union and its Member States. 

 

Despite these disputes the new external relations architecture of the Union is certainly an 

improvement compared to the past. It has allowed for a more coherent and effective external 

action despite an extremely volatile international environment in the last years. The European 

Council sets the tone and direction of EU external action across the board whereas the Council 

acts upon them. The Commission remains the source of policy-initiation regarding all the non-

CFSP policies but it is informed in its work by CFSP considerations thanks to the dual role of the 

HR/VP. Besides, the HR/VP and the EEAS/Union Delegations bridge the CFSP and the non-

CFSP policies. In addition, the Council and the Commission, with the assistance of the HR, are 

to ensure coherence of EU external action in general. Although the European Parliament and 

the Court of Justice have strictly circumscribed powers in the CFSP, their roles are far from 

insignificant. Lastly, the rotating Presidency and the Member States still play an important role in 

international organisations and fora where issues of EU competence are addressed but the EU 

is not a full member. But there definitely remains plenty of space for further improvements within 
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the current framework. Much depends here on the political courage and vision of the Union 

institutions and the Member States to invest further in coordination and unified external action 

on the basis of the text and spirit of the EU Treaties.  
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