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ABSTRACT 
 
The less favourable treatment (LFT) condition is a cornerstone of international trade law and is 
found in national treatment obligations that apply to both trade in goods (Articles III:4 GATT 
1994 and 2.1 TBT Agreement) and trade in services (Article XVII GATS). In the case law, the 
LFT obligation focuses on whether the measure at issue results in a modification of the 
conditions of competition (MoCC) of the imported product or service (supplier) vis-à-vis the 
domestic product or service (supplier). Considering the difference in wording between the 
various national treatment provisions, and by adopting a comparative historical perspective, this 
paper analyses the GATT, TBT and GATS case law on MoCC, culminating for now in the 
Appellate Body report in EC – Seal Products, with the objective of identifying a common 
standard in the interpretation of LFT. 
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MODIFICATION OF THE CONDITIONS OF COMPETITION FOR GOODS AND SERVICES:  
HAS “TREATMENT NO LESS FAVOURABLE” LOST ITS MEANING? 

 
Bregt Natens and Dylan Geraets 

 

INTRODUCTION 
 
The less favourable treatment (LFT) condition is a key aspect of the national treatment 
obligation, one pillar of the non-discrimination principle in international trade law. National 
treatment provisions contain the obligation to accord treatment no less favourable to like 
products or services originating in the territory of another WTO Member. Such provisions are 
included in the General Agreement on Tariffs and Trade 1994 (GATT) and in the Agreement on 
Technical Barriers to Trade (TBT Agreement) as concerning goods, and in the General 
Agreement on Trade in Services (GATS) as concerning trade in services. As is well known, the 
LFT condition focuses on the question of a ‘modification of the conditions of competition’ 
(MoCC). This notion was first coined in pre-WTO GATT Panel Reports. These findings are 
reviewed in Section 1. Subsequently, the MoCC standard was explicitly included in Article 
XVII:3 GATS but not in Article 2.1 TBT Agreement. This begs two main questions. First, as 
addressed in Section 2, what may be the influence of GATT Panel Reports on the text of 
Articles 2.1 TBT Agreement and XVII GATS? Second, as addressed in Section 3 through an 
analysis of WTO case law, does the difference in text indicate that the interpretation of LFT 
ought to differ substantially from agreement to agreement? In Section 4, the paper concludes on 
whether there is evidence of a common MoCC standard for LFT in national treatment 
provisions.  
 
Before proceeding to the analysis, it should be stressed that the interpretation of the LFT 
condition has been the subject of intense academic scrutiny, both theoretical and practical. This 
paper attempts to single out the interpretation of MoCC from the LFT analysis. This approach is 
not without its caveats. However, this fragmented analysis may contribute to the understanding 
of a perhaps emerging common standard for determining LFT. Additionally, the paper does not 
discuss the 'likeness' issue: for the purposes of our analysis, it is assumed that the goods or 
services that are subject to less favourable treatment are indeed ‘like products’ or ‘like services’ 
and ’like service suppliers’. 
 
 

1. THE EMERGENCE OF MOCC IN GATT CASE LAW 
 
Article III:4 GATT 1947 states, in relevant part: 

 
The products of the territory of any contracting party imported into the territory of any 
other contracting party shall be accorded treatment no less favourable than that 
accorded to like products of national origin in respect of all laws, regulations and 
requirements affecting their internal sale, offering for sale, purchase, transportation, 
distribution or use. […] 

 
The national treatment obligation thus requires that (i) measures by Members which fall within 
the scope of the obligation (ii) do not accord treatment that is less favourable (iii) to like products 
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(or services) originating in the territory of another Member.1 In WTO case law, the standard for 
establishing LFT focuses on the question whether a measure modifies the conditions of 
competition of the imported product vis-à-vis the domestic product. Although the MoCC test is 
not explicitly enshrined in the national treatment obligation of Article III:4 GATT 1947, it is in the 
context of this provision that the concept first emerged. 
 
The Panel in Italy – Agricultural Machinery was the first to coin the term in 1958. It noted that 
the word ‘affecting’ in Article III:4 GATT 1947 indicated that “any laws or regulations which might 
adversely modify the conditions of competition between the domestic and imported products on 
the internal market” is covered by the provision.2 This finding thus defines the term ‘affecting’ in 
Article III:4 GATT 1947, i.e. determines the scope of the national treatment obligation.3 It does 
so in a broad way. Hence, in its original (and still relevant)4 form, a MoCC did not refer to LFT. 
Moreover, by itself, the phrase ‘conditions of competition’ was considered a basic proposition 
behind several GATT 1947 provisions, for example Articles III, XI and XXIII:1 (b) GATT 1947. In 
the words of the Panel in EEC – Oilseeds I, the GATT Contracting Parties had “consistently 
interpreted the basic provisions of the General Agreement on restrictive trade measures as 
provisions establishing conditions of competition.”5  
 
However, the Panel in Italy – Agricultural Machinery continued by stating that the inclusion of 
the exemption of paragraph 8(b) for production subsidies in Article III GATT 1947 indicated that, 
as concerns Article III, “the intent of the drafters was to provide equal conditions of competition 
once goods had been cleared through customs.”6 Building on this statement, the Panel in US – 
Section 337 Tariff Act noted that the requirement to accord treatment no less favourable needs 
to be applied to each individual case of imported products, rejecting a notion of balancing LFT of 
some imports by awarding more favourable treatment to others. It noted that allowing such 
balancing “would lead to great uncertainty about the conditions of competition between imported 

                                                
1
 Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, 3rd ed, 

Cambridge University Press 2013, 382. 
2
 GATT Panel Report, Italian Discrimination Against Imported Agricultural Machinery, L/833, adopted 23 October 

1958, BISD 7S/60, para. 12 (Italy – Agricultural Machinery). 
3
 GATT Panel Report, United States Section 337 of the Tariff Act of 1930, L/6439, adopted 7 November 1989, BISD 

36S/345, para. 5.10 (US – Section 337 Tariff Act); GATT Panel Report, United States – Taxes on Automobiles, 
DS31/R, 11 October 1994, unadopted, paras. 5.45-5.46 (US – Taxes on Automobiles); GATT Panel Report, EC – 
Anti-Dumping Duties on Audio Tapes in Cassettes Originating in Japan, ADP/136, 28 April 1995, unadopted, para 
411 and 416. 
4
 See e.g. Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization, 3rd ed, 

Cambridge University Press 2013, 383. 
5
 GATT Panel Report, European Economic Community – Payments and Subsidies Paid to Processors and Producers 

of Oilseeds and Related Animal-Feed Proteins, L/6627, adopted 25 January 1990, BISD 37S/86, para. 150 (EEC – 
Oilseeds I) (emphasis added), with reference to GATT Panel Report, Panel on Japanese Measures on Imports of 
Leather, L/5623, adopted 15 May 1984, BISD 31S/94; Working Party Report, Brazilian Internal Taxes, GATT/CP.3/42 
(First Report), adopted 30 June 1949, BISD II/181; GATT Panel Report, United States – Taxes on Petroleum and 
Certain Imported Substances, L/6175, adopted 17 June 1987, BISD 34S/136; and GATT Panel Report, Treatment by 
Germany of Imports of Sardines, G/26, adopted 31 October 1952, BISD 1S/53.  
The finding of the Panel in EEC – Oilseeds I was confirmed in GATT Panel Report, United States – Measures 
Affecting Alcoholic and Malt Beverages, DS23/R, adopted 19 June 1992, BISD 39S/206, para. 5.30 (only as concerns 
Article III:4 GATT 1947); in GATT Panel Report, EEC – Import Regime for Bananas, DS38/R, 11 February 1994, 
unadopted, para. 139; in GATT Panel Report, United States – Restrictions on Imports of Tuna, DS29/R, 16 June 
1994, unadopted, para. 5.6; and in GATT Panel Report, US – Taxes on Automobiles, para. 5.45 (as concerns Article 
III:4 GATT 1947). 
6
 GATT Panel Report, Italy – Agricultural Machinery, para. 13. This was reiterated in GATT Panel Report, Japan – 

Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages, L/6216, adopted 

10 November 1987, BISD 34S/83, para. 5.5 c). 
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and domestic products and thus defeat the purposes of Article III.”7 Aside from addressing the 
scope of Article III:4 GATT 1947, as well as referring to conditions of competition as a more 
general rationale, this arguably also points in the direction of the legal standard for the national 
treatment obligation. Considering the intent of the drafters, if a measure disturbs the equality of 
conditions of competition, it is not only covered by the provision but also violates it.  
 
Moreover, concerning LFT explicitly, the Panel in US – Section 337 Tariff Act found that this 
condition “calls for effective equality of opportunities for imported products”. 8  The Panel in 
Canada – Provincial Liquor Boards (US) elaborated on this, finding that the measure at issue 
accorded LFT to imported products because it affected the competitive opportunities of imported 
goods.9 Lastly, the Panel in US – Taxes on Automobiles, again after having reiterated the 
relevance of conditions of competition for the scope and intent of Article III:4 GATT 1947, 
examined whether the measure accorded less favourable conditions of competition to imported 
products.10 These findings stress the importance of conditions of competition as a standard for 
determining whether LFT has been accorded.  
 
In the GATT 1947 years, the concept of MoCC was introduced in case law early on. It was 
foremost used to broadly define the scope of the national treatment obligation and to guide the 
interpretation of this obligation. Moreover, the importance of conditions of competition for the 
standard of determining LFT was increasingly clarified, up until the October 1994 finding in US – 
Taxes on Automobiles. Nonetheless, the exact meaning of a MoCC was not clear at the end of 
the pre-WTO era. 
 
 

2. THE INFLUENCE OF GATT CASE LAW ON DRAFTING THE TBT AGREEMENT AND GATS 
 
In the meantime, the Uruguay Round of Multilateral Trade Negotiations, which started in 1986, 
was concluded in 1994. It led to new national treatment obligations in the TBT Agreement and in 
GATS. Article 2.1 TBT Agreement states that: 

 
Members shall ensure that in respect of technical regulations, products imported 
from the territory of any Member shall be accorded treatment no less favourable 
than that accorded to like products of national origin and to like products originating 
in any other country. 

 
Note the concise phrasing of the obligation and the comparability with Article III:4 GATT 1947 
(which became Article III:4 GATT 1994). This stands in stark contrast with Article XVII GATS, 
which reads, in full: 

 
1. In the sectors inscribed in its Schedule, and subject to any conditions and 
qualifications set out therein, each Member shall accord to services and service 
suppliers of any other Member, in respect of all measures affecting the supply of 

                                                
7
 GATT Panel Report, US – Section 337 Tariff Act, para. 5.14. 

8
 Ibid., para. 5.11. This was confirmed after the WTO was founded in e.g. Panel Report, United States – Standards 

for Reformulated and Conventional Gasoline, WT/DS2/R adopted 20 May 1996, para. 6.10 (US – Gasoline).  
9
 GATT Panel Report, Canada – Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing 

Agencies, DS17/R, adopted 18 February 1992, BISD 39S/27, para. 5.30 (Canada – Provincial Liquor Boards (US)). 
10

 GATT Panel Report, US – Taxes on Automobiles, paras. 5.46-5.49. This Panel also addressed Article III:2, first 
sentence GATT 1947 and, in doing so, the aim and effect of the measure vis-à-vis conditions of competition in paras. 
5.12-5.15, 5.25-5.26, 5.30-5.32 and 5.34. 
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services, treatment no less favourable than that it accords to its own like services 
and service suppliers.10 
2. A Member may meet the requirement of paragraph 1 by according to services 
and service suppliers of any other Member, either formally identical treatment or 
formally different treatment to that it accords to its own like services and service 
suppliers. 
3. Formally identical or formally different treatment shall be considered to be less 
favourable if it modifies the conditions of competition in favour of services or service 
suppliers of the Member compared to like services or service suppliers of any other 
Member. 
10 Specific commitments assumed under this Article shall not be construed to require 
any Member to compensate for any inherent competitive disadvantages which result 
from the foreign character of the relevant services or service suppliers. 

 
Taking into account the case law on Article III:4 GATT 1947, the question arises why these 
national treatment obligations are formulated in such different ways. 
 
 

2.1 THE NEGOTIATING HISTORY OF ARTICLE 2.1 TBT AGREEMENT 
 
Nearly all goods have to comply with requirements that prescribe the way in which these 
products are produced, or which relate to their characteristics. These requirements are often 
designed to protect life, health or the environment, or ensuring the quality of the product. The 
WTO tries to ensure that these ‘technical barriers’ do not unnecessarily restrict trade by means 
of the TBT Agreement. The negotiating history of the TBT Agreement starts in the 1960s when, 
as a result of a number of successful negotiating rounds, tariffs among the GATT Contracting 
Parties had been lowered substantially. Consequently, the issue of non-tariff barriers, including 
technical barriers to trade, gained importance. At the start of the Tokyo Round of Multilateral 
Trade Negotiations in 1974, a special negotiating group (Working Group 3) on product 
standards was established. This group built on the work already done by the prior GATT 
Committee on Trade in Industrial Products and began working on what would eventually 
become the plurilateral Agreement on Technical Barriers to Trade (Standards Code).11 During 
negotiations, the main focus was on the inclusion of a provision that would ensure that 
standards would not be used to create ‘unjustifiable’, or, later, ‘unnecessary’, obstacles to trade. 
It was only in 1978 that a non-discrimination provision containing a national treatment obligation 
(and a most-favoured nation treatment obligation) was added to the Draft Standards Code.12 
There is no clear indication in the negotiating history as to the motives of the Contracting Parties 
for the inclusion of this provision. The provision remained largely unaltered, aside from a few 
technical word changes, and ultimately became part of Article 2.1 of the Standards Code. This 
article provides that (in relevant part): 
 

products imported from the territory of any Party shall be accorded treatment no less 
favourable than that accorded to like products of national origin and to like products 

                                                
11

 The plurilateral Agreement on Technical Barriers to Trade is also known as the ‘Standards Code.’ For a more 
detailed overview of the negotiating history of the TBT Agreement, see Simon Lester and William Stemberg, ‘The 
GATT Origins of TBT Agreement Articles 2.1 and 2.2’, Journal of International Economic Law 17(1), 2014, 215-232, 
at 217-221. 
12

 GATT, Multilateral Trade Negotiations, Group “Non-Tariff Measures”, Sub-Group “Technical Barriers to Trade”, 
MTN/NTM/W/192, 17 October 1978. 
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originating in any other country in relation to such technical regulations or 
standards.13  

 
The Uruguay Round of Multilateral Trade Negotiations, where the WTO TBT Agreement was 
negotiated, did not focus on altering the provision,14 but did split up Article 2.1 Standards Code, 
which contained a version of both the current Articles 2.1 and 2.2 TBT. Even so, the substance 
of Article 2.1 TBT is identical to the relevant part of Article 2.1 Standards Code.15  As far as we 
have been able to ascertain, the GATT Contracting Parties have not aimed to clarify the scope 
and meaning of the term ‘treatment no less favourable’, for example by clarifying the phrase 
MoCC, in the negotiations leading up the drafting of what is now Article 2.1 TBT Agreement. 
Considering the state of relevant GATT Panel’s case law in 1980, which for the purpose of this 
paper is limited to Italy – Agricultural Machinery, it is very unlikely that GATT 1947 case law had 
an influence on the negotiations for Article 2.1 TBT. 
 
 

2.2 THE NEGOTIATING HISTORY OF ARTICLE XVII GATS 
 
Contrary to the relatively straightforward negotiation history of the TBT Agreement, the GATS 
negotiation history was long and winding.16 Three key documents are the 1990 ‘July Text’ 
draft,17 the December 1990 ‘Brussels Text’,18 and the 1991 ‘Dunkel Draft’.19 Article XVII GATS 
was already substantially identical to its final form in the Dunkel Draft, and formally identical in 
the 1993 version of the Final Act.20 A key difference between Article XVII GATS and its ‘goods’ 
counterparts is that the former only applies to sectors which are listed in a Member’s Schedule 
of specific commitments and only insofar as no limitations have been listed therein. In these 
three full drafts of what was to become GATS, the substance of the first paragraph of the 
national treatment obligation was not disputed. The final versions of the second and third 
paragraphs, however, were disputed. Article XVII:2 of the July Text stated that formally identical 
treatment was not necessary if the effect of the treatment was equivalent. 21  Although this 
provision was not upheld in the Brussels text, it would be rephrased into the final Article XVII:2 
from the Dunkel Draft onwards. The eventual Article XVII:3 emerged from the provision’s 
second paragraph in the Brussels Text, which stated that there would not be LFT if that 
treatment “accords to the services or service providers of other Parties opportunities to 

                                                
13

 Article 2.1, Agreement on Technical Barriers to Trade (“Standards Code”). 
14

 Susan G Markel, ‘MTN Agreements’ in Terence P Stewart (ed), The GATT Uruguay Round: A Negotiating History 
(1986-1992) Volume I: Commentary, Kluwer 1993, 1067-1105. 
15

 See Sherry M Stephenson, ‘Standards and Conformity Assessment as Nontariff Barriers to Trade’, World Bank 
Policy Research Working Paper 1826, 1997, 39-41 for an overview of key differences between both agreements. 
16

 See Juan A Marchetti and Petros C Mavroidis, ‘The Genesis of the GATS (General Agreement on Trade in 
Services)’, European Journal of International Law 22(3), 2011, 689-721.  
17

 MTN.GNS/35, Group of Negotiations on Services, Draft Multilateral Framework for Trade in Services, 23 July 1990. 
18

 MTN.TNC/W/35/Rev.1, Trade Negotiations Committee, Draft Final Act Embodying the Results of the Uruguay 
Round of Multilateral Trade Negotiations, 3 December 1990. 
19

 MTN.TNC/W/FA, Trade Negotiations Committee, Draft Final Act Embodying the Results of the Uruguay Round of 
Multilateral Trade Negotiations, 20 December 1991. 
20

 MTN/FA, Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations, 15 December 
1993. 
21

 MTN.GNS/35, Group of Negotiations on Services, Draft Multilateral Framework for Trade in Services, 23 July 1990, 

13. 
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[compete] [supply services] that are no less favourable.”22 The interpretative footnote 10 to 
Article XVII:1 GATS similarly first appeared in the Dunkel Draft.23 
 
Both paragraphs are reminiscent of the Panel’s findings in US – Section 337 Tariff Act and 
Canada – Provincial Liquor Boards (US), stating that formally different treatment may be 
necessary to ensure that no LFT is awarded to imports, and calling for, respectively, effective 
equality of opportunities in interpreting LFT,24 and ‘affecting competitive opportunities’, with the 
standard being ‘equal conditions of competition’.25 In the context of the GATS negotiations in the 
Group of Negotiations on Services, Switzerland explicitly referred to and cited US – Section 337 
Tariff Act in a 1989 submission on the principle of national treatment.26 In both Reports, the 
buds of the final paragraphs 2 and 3 of Article XVII GATS were thus addressed together. Lastly, 
the Panel in US – Taxes on Automobiles made use of the term less favourable ‘conditions of 
competition’ when assessing LFT—the standard of LFT being whether the conditions of 
competition are less favourable, not identical.27  
 
Although the July and Brussels drafts only contained one of both paragraphs each, the Dunkel 
draft brought these provisions together. These elaborations on the national treatment principle 
have a clear root in GATT Panel Reports.28 The exact terminology which ended up in paragraph 
3, i.e. a MoCC, was explicitly used to establish the scope of Article III:4 GATT rather than the 
LFT standard. However, the Panel Reports had cleared the way for the use of less favourable 
conditions of competition as the LFT standard. In this regard, it has been argued that the term 
‘modifies’ is “somewhat misleading” as it may be interpreted as an obligation to maintain a 
status quo rather than an obligation not to disadvantage foreign services or service suppliers “at 
all”.29  
 
 

                                                
22

 MTN.TNC/W/35/Rev.1, Trade Negotiations Committee, Draft Final Act Embodying the Results of the Uruguay 
Round of Multilateral Trade Negotiations, 3 December 1990, 350. 
23

 According to the Panel Report, Canada – Certain Measures Affecting the Automotive Industry, WT/DS139/R, 
WT/DS142/R, adopted 19 June 2000, para. 10.300 (Canada – Autos), the footnote merely limits the scope of the 
obligation, which does not require Members to compensate for inherent competitive disadvantages when granting 
effective equality of competitive opportunities. 
24

 GATT Panel Report, US – Section 337 Tariff Act, para. 5.11. See Werner Zdouc, ‘WTO Dispute Settlement 
Practice Relating to the GATS’, Journal of International Economic Law 2(2), 1999, 335 at footnotes 121-122 where 
Zdouc argues that paragraph 3 draws foremost on the Panel Report in Italy – Agricultural Machinery. For an identical 
interpretation, see Panel Report, European Communities – Regime for the Importation, Sale and Distribution of 
Bananas (Complaint by the United States), WT/DS27/R/USA, 25 September 1997, footnote 481 (EC – Bananas III) 
and Aaditya Mattoo, ‘National Treatment in the GATS: Corner-Stone or Pandora's Box?’, Journal of World Trade 
31(1), 1999, 132. The Panel, Zdouc and Mattoo are of course correct that both paragraphs 2 and 3 equally inform the 
depth of the GATS national treatment obligation. Nonetheless, we consider that although the terminology is indeed 
indebted to that Panel Report, its importance at least equally lies in informing the interpretation of LFT. In that sense, 
Article XVII:3 GATS draws stronger from the LFT interpretation in especially US – Section 337. 
25

 GATT Panel Report, Canada – Provincial Liquor Boards (US), para. 5.30. 
26

 MTN.GNS/W/90, Group of Negotiations on Services, Material to be Considered with a View to Fulfilling the 
Mandate Given to the GNS in Paragraph 11 of the Montreal Declaration (MTN.TNC/11), 18 December 1989, 11. 
27

 GATT Panel Report, US – Taxes on Automobiles, paras. 5.46-5.49. 
28

 Nicolas F Diebold, ‘Standards of Non-Discrimination in International Economic Law’, International and Comparative 
Law Quarterly 60(4), 2011, 842. 
29

 Aaditya Mattoo, ‘National Treatment in the GATS: Corner-Stone or Pandora's Box?’, Journal of World Trade 31(1), 

1999, 111 at footnote 9. 
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2.3 WHY THE DIFFERENCE? 

The negotiators of the Standards Code appear to have paid little or no attention to providing a 
definition of LFT in Article 2.1, leaving it to treaty interpreters to give meaning to it. It was only 
after the conclusion of the Standards Code in 1979 that the meaning of this term, in the context 
of Article III:4 GATT 1947, was further clarified by subsequent GATT panels. If we compare the 
language of Article 2.1 TBT Agreement with that of Article XVII GATS, it is striking that the 
drafters of the GATS deemed it necessary to clarify the way in which ‘treatment no less 
favourable’ could be accorded by WTO Members. Both paragraphs strongly resemble the 
wording used by several GATT Panels. Should any conclusions be drawn from the fact that 
Article 2.1 TBT Agreement lacks a detailed clarification on what constitutes LFT? Why did the 
drafters of GATS deem it necessary to include such an explicit clarification in Article XVII 
GATS?  
 
The Uruguay Round is commonly understood as a ‘Single Undertaking’, where ‘nothing is 
agreed until everything is agreed’. Did the negotiators in the Uruguay Round simply not want to 
interfere with texts that had already been agreed upon? If one considers that the texts of the 
different WTO agreements were negotiated in the context of fifteen separate working groups, it 
might indeed be considered logical that the drafters of different agreements were not overly 
worried about internal coherence.30 As Du has argued, “negotiators may have hoped that the 
flexibility inherent in some of the WTO treaty provisions would suffice to reconcile all tensions 
among its various provisions.”31 In any case, it is debated at which point in time the negotiators 
actually started to pay attention to the LFT condition.32 Therefore, the question that remains is 
whether panels and the Appellate Body (AB) have been able to provide a consistent and 
harmonious interpretation of the relevant provisions. 
 
 

3. THE EVOLUTION OF MOCC IN WTO CASE LAW 
 
Based on the differences in text and negotiating history, one may reasonably expect a different 
interpretation of MoCC across GATT 1994, the TBT Agreement and GATS. However, the 
purpose of the provisions is of course similar, and considering for example the impact of GATT 
Panel case law on GATS, one may equally presuppose a considerable degree of convergence.  
 

3.1 ARTICLE III:4 GATT 1994 
 
Article III GATT 1994 lays down a national treatment obligation in respect of internal taxation 
and regulation. Article III:1 GATT 1994 provides that legislation affecting the sale, use or 
production of products, “should not be applied to imported or domestic products so as to afford 
protection to domestic production”, but its relationship with paragraph 4 is not straightforward. In 
EC – Asbestos, the AB held that, in respect of the latter, the term LFT expresses the general 
principle of Article III:1, adding that if “there is "less favourable treatment" of the group of "like" 

                                                
30

 Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of 
International Law, Cambridge, Cambridge University Press, 2003, 23-24. 
31

 Michael Ming Du, ‘National Regulatory Autonomy in the GATT/WTO Regime’, Journal of International Economic 
Law 14(3), 2011, 653. 
32

 Robert Wolfe, ‘The WTO Single Undertaking as Negotiating Technique and Constitutive Metaphor’, Journal of 
International Economic Law 12(4), 2009, 838-841; Sonia E. Rolland, ‘Redesigning the Negotiation Process at the 
WTO’, Journal of International Economic Law 13(1), 2010, 70. 
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imported products, there is, conversely, "protection" of the group of "like" domestic products.”33 
The AB further clarified in EC – Seal Products that Article III:4 GATT 1994 is indeed “an 
expression of the principle set forth in Article III:1 GATT 1994.”34 The fundamental question this 
part seeks to answer is whether, for the finding of LFT, an inquiry into the (regulatory) 
purpose—‘so as to afford protection’—of the measure is required. Should these considerations 
play a role in determining a MoCC? Or, to what extent does a finding of MoCC equate to a 
finding of LFT in the context of Article III:4 GATT 1994? 
 
In US – Gasoline, the Panel held that the obligation to accord ‘treatment no less favourable’, 
could not simply be fulfilled by according similar treatment to imported gasoline as compared to 
the treatment accorded to ‘similarly situated’ domestic parties. The Panel stated that such an 
interpretation would not only run counter to the ordinary meaning of the terms of Article III:4, but 
would also “create great instability and uncertainty in the conditions of competition as between 
domestic and imported goods in a manner fundamentally inconsistent with the object and 
purpose of Article III.”35 It put forth a test by which the ‘treatment no less favourable’ standard 
could be met based on the GATT Panel Report US – Section 337 Tariff Act and stressing the 
necessary link between the measure and the competitive opportunities as in Canada – 
Provincial Liquor Boards (US):36 

 
The requirement under Article III:4 to treat an imported product no less favourably 
than the like domestic product is met by granting formally different treatment to the 
imported product, if that treatment results in maintaining conditions of competition 
for the imported product no less favourable than those of the like domestic product. 
Further, these conditions of competition referred to those conditions that were 
established by government measures and would not therefore include factors such 
as the “flexibility of individual producers” in this case.37 

 
The AB in Korea – Beef reiterated that “according "treatment no less favourable" means, [...] 
according conditions of competition no less favourable to the imported product than to the like 
domestic product.”38 Therefore, what is necessary is an assessment of “whether a measure 
modifies the conditions of competition in the relevant market to the detriment of imported 
products.”39 The AB thus reversed the Panel’s general conclusion that any regulatory distinction 
which is solely based on origin is sufficient to establish a breach of Article III:4 GATT 1994. The 
AB equally criticised the way in which the Panel had reached its conclusions on LFT. In order to 
assess whether LFT was accorded to imported as compared to domestic beef, a detailed factual 
analysis, focusing on the “thrust and effect” of the measure, was necessary.40 Although the AB 
acknowledged that it could be argued that retailers were free to choose which type of beef they 
wanted to continue to sell, this element of private choice “does not relieve Korea of 

                                                
33

 Appellate Body Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing 
Products, WT/DS135/AB/R, adopted 5 April 2001, para. 100. 
34

 Appellate Body Report, European Communities – Measures Prohibiting the Importation and Marketing of Seal 
Products, WT/DS400/AB/R, WT/DS401/AB/R, 18 June 2014, para. 5.115 (EC – Seal Products). 
35

 Panel Report, US – Gasoline., para. 6.12 (emphasis added). 
36

 This test was confirmed in the Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and 
Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001, para. 138 (Korea – Various Measures 
on Beef). The AB thus confirmed the interpretation provided in GATT Panel Report, US – Section 337 Tariff Act, para. 

5.11 
37

 Panel Report, US – Gasoline., para. 6.25 (emphasis added). 
38

 Appellate Body Report, Korea – Various Measures on Beef , para. 135 (emphasis in the original).   
39

 Ibid., para. 137 (emphasis in the original).   
40

 Ibid., paras. 142-144.   
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responsibility under the GATT 1994 for the resulting establishment of competitive conditions 
less favourable for the imported product than for the domestic product.”41  
 
The AB in Dominican Republic – Cigarettes clarified that the question that must be answered 
under Article III:4 GATT 1994 is  

 
whether the measure at issue modifies the conditions of competition in the relevant 
market to the detriment of imported products. In other words, a measure accords 
less favourable treatment to imported products if it gives domestic like products a 
competitive advantage in the market over imported like products.42  

 
The AB felt the need to clarify that the existence of a detrimental effect on the imported product 
would not suffice for a finding of LFT. It held, similar to the Panel’s finding in US – Gasoline, 
that: 

 
the existence of a detrimental effect on a given imported product resulting from a 
measure does not necessarily imply that this measure accords less favourable 
treatment to imports if the detrimental effect is explained by factors or circumstances 
unrelated to the foreign origin of the product, such as the market share of the 
importer in this case.43 

 
Zhou explains that this statement by the AB may be interpreted in three ways: (i) the reference 
to ‘factors unrelated to the foreign origin’ opens up the possibility of an inquiry into the purpose 
of the measure; (ii) LFT is established if the measure causes a detrimental effect, regardless of 
whether the measure pursues a non-protectionist objective; or (iii) only measures that make it 
impossible for imported products to obtain the same advantageous treatment are covered by 
Article III:4 GATT 1994.44 As we will explain, it is our view that, considering all case law, the 
second interpretation is the correct one. 
 
In US – FSC (21.5) the AB held that even though a measure may not accord LFT to like 
imported products in each and every case – for example because in some cases producers may 
still opt for imported products despite foregoing the beneficial tax exemption –, the mere fact 
that in an “indefinite number of other cases” LFT could arise, was sufficient to find a violation of 
Article III:4 GATT 1994.45 In Thailand – Cigarettes, the AB stated that what matters under the 
LFT condition of Article III:4 GATT 1994 is whether “regulatory differences distort the conditions 
of competition to the detriment of imported products.”46 It provided a detailed statement on what 

                                                
41

 Ibid., para. 146.   
42

 Appellate Body Report, Dominican Republic – Measures Affecting the Importation and Internal Sale of Cigarettes, 
WT/DS302/AB/R, adopted 19 May 2005, para. 93. 
43

 Ibid., para. 96. 
44

 Weihuan Zhou, ‘US – Clove Cigarettes and US – Tuna II (Mexico): Implications for the Role of Regulatory Purpose 
under Article III:4 of the GATT’, Journal of International Economic Law 15(4), 2012, 1087. Zhou considers that under 
the second possible interpretation the AB may have created a ‘causation test’ under the test of LFT. Accordingly, the 
AB would have been concerned only with the actual ‘effect of the measure’. Consequently, a case of LFT would be 
present where “a contested measure itself is found to be responsible for any alleged disparate impact, regardless of 
whether the measure might serve any non-protectionist policy objective.” (emphasis added). 
45

 Appellate Body Report, United States – Tax Treatment for Foreign Sales Corporations (Recourse to Article 21.5 of 
the DSU by the European Communities, WT/DS108/AB/RW, adopted 29 January 2002, para. 221. The measure at 
issue provided impetus for the use of domestic products, as this would lead to the eligibility fora beneficial tax 
exemption. 
46

 Appellate Body Report, Thailand – Customs and Fiscal Measures on Cigarettes from the Philippines, 
WT/DS371/AB/R, adopted 15 July 2011, para. 128 (Thailand – Cigarettes). 
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might be used as evidence for a finding of LFT, stating that “[t]he implications of the contested 
measure for the equality of competitive conditions are, first and foremost, those that are 
discernible from the design, structure, and expected operation of the measure.”47 
 
Most recently, the AB interpreted Article III:4 GATT 1994 in the context of the EC – Seal 
Products dispute. It is useful to point out that this report was the first to address Article III:4 
since the AB had interpreted LFT in the context of Article 2.1 TBT Agreement in three separate 
disputes involving measures adopted by the United States (US).48 In the context of the dispute, 
the European Union (EU) argued that the Panel had erred in its interpretation of the term 
‘treatment no less favourable’.49 In the EU’s view, the legal standard for discrimination under 
Article III:4 GATT 1994 would be similar to that of Article 2.1 TBT Agreement.50 Consequently, 
the Panel would have to “conduct an additional inquiry into whether the detrimental impact on 
competitive opportunities for like imported products stems exclusively from a legitimate 
regulatory distinction.”51 The AB began its analysis by summarising previous case law on LFT.52 
It held that “Article III:4 does not require the identical treatment of imported products and like 
domestic products, but rather the equality of competitive conditions between these like 
products.”53 The AB summarized the LFT test as follows: 

 
we consider that the "treatment no less favourable" standard under Article III:4 of the 
GATT 1994 prohibits WTO Members from modifying the conditions of competition in 
the marketplace to the detriment of the group of imported products vis-à-vis the 
group of like domestic products. We do not consider, as argued by the European 
Union, that for the purposes of an analysis under Article III:4, a panel is required to 
examine whether the detrimental impact of a measure on competitive opportunities 
for like imported products stems exclusively from a legitimate regulatory distinction.54 

 
This last finding is important as it clearly demarcates the difference between the LFT test 
contained in Article III:4 of the GATT 1994 and the one contained in Article 2.1 of the TBT 
Agreement, which is the subject of the following section.  
 
 

                                                
47

 Ibid., para. 130 (emphasis added). 
48

 Appellate Body Report, United States – Measures Affecting the Production and Sale of Clove Cigarettes, 
WT/DS406/AB/R, adopted 24 April 2012 (US – Clove Cigarettes); Appellate Body Report, United States – Measures 
Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, adopted 13 June 
2012 (US – Tuna II (Mexico)); Appellate Body Report, United States – Certain Country of Origin Labelling (COOL) 
Requirements, WT/DS384/AB/R, WT/DS386/AB/R, adopted 23 July 2012 (US – COOL). See section 3.2 for a further 
discussion of the way in which the AB interpreted Article 2.1 TBT Agreement and its relationship with Article III:4 of 
the GATT 1994. 
49

 Appellate Body Report, EC – Seal Products, para. 5.100. 
50

 Ibid. See also, European Union, European Communities – Measures Prohibiting the Importation and Marketing of 
Seal Products (DS400, DS401), Second Written Submission by the European Union, Geneva, 27 March 2013. 
Available at http://trade.ec.europa.eu/doclib/docs/2013/april/tradoc_150812.pdf (last accessed 25 June 2014). 
Consequently, similarly as under Article 2.1 TBT Agreement, a panel “must conduct an additional inquiry into whether 
the detrimental impact on competitive opportunities for like imported products stems exclusively from a legitimate 
regulatory distinction.” (emphasis added). It should be noted that the EU explained that the legal standard applicable 
under Article 1.1 TBT Agreement should not be ‘transposed.’ It clarified that in its view the analysis under Article III:4 
“"goes beyond" a consideration of the detrimental effect of a measure on the competitive opportunities for like 
imported products.” 
51

 Ibid. 
52

 Ibid., para. 5.101. 
53

 Ibid., para. 5.108 (emphasis in the original). 
54

 Ibid., para. 5.117. 

http://trade.ec.europa.eu/doclib/docs/2013/april/tradoc_150812.pdf
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3.2 ARTICLE 2.1 TBT AGREEMENT 
 
In 2012, the AB issued a number of Reports in which the challenged measure allegedly violated 
Articles III:4 GATT 1994 and 2.1 TBT Agreement. First, in US – Clove Cigarettes the AB 
reiterated that the LFT condition under Article III:4 GATT 1994 means that WTO Members are 
prohibited from “modifying the conditions of competition in the marketplace to the detriment of 
the group of imported products vis-à-vis the group of domestic like products.”55 The AB rejected 
the US’ argument that the AB Report in Dominican Republic – Cigarettes indicated that a further 
inquiry into the rationale for the detrimental impact would be necessary. Consequently, already 
in US – Clove Cigarettes, the AB seems to have emphasised that the basis for the LFT standard 
in Article III:4 GATT 1994 is the sole question of whether the measure changes the competitive 
opportunities between imported products and like domestic products to the detriment of 
imported products.56 Any further inquiry into the rationale for the measure is not necessary. This 
would correspond with Zhou’s second interpretation of the AB’s statement in Dominican 
Republic – Cigarettes, and would lead to the conclusion that what matters is whether the 
measure at issue causes the detrimental impact.57 The AB reaffirmed this conclusion in the 
context of its analysis under Article III:4 GATT 1994 in EC – Seal Products. It rejected the EU’s 
argument that an assessment of purpose, or the existence of a ‘legitimate regulatory distinction’, 
would be necessary in order to establish whether the existence of a detrimental impact on the 
competitive opportunities of imported products is caused by the measure at issue. The AB did 
clarify that it is indeed this element of causation (“affecting”) between the governmental 
measure and the conditions of competition that is crucial in the analysis under Article III:4 GATT 
1994.58 
 
The AB equally noted that the interpretations of the LFT standard in Article III:4 GATT 1994 are 
‘instructive’ for the interpretation of Article 2.1 TBT Agreement.59 However, it stressed that “the 
context and object and purpose” of the TBT Agreement indicate that the LFT condition of Article 
2.1 TBT Agreement does not prohibit measures which have a detrimental impact on imports, if 
that impact stems exclusively from a legitimate regulatory distinction.60 In cases of a de facto 
discrimination, a panel is therefore required to “analyze whether the detrimental impact on 
imports stems exclusively from a legitimate regulatory distinction rather than reflecting 
discrimination against the group of imported products.” In doing so it must “carefully scrutinize 
the particular circumstances of the case, that is, the design, architecture, revealing structure, 
operation, and application of the technical regulation at issue, and, in particular, whether that 
technical regulation is even-handed.”61 
 
Therefore, in the context of Article 2.1 TBT Agreement, the design, structure and expected 
operation of the measure at issue are not only relevant in examining the implications of a 
measure for the equality of competitive conditions, as is the case under Article III:4 GATT 
1994,62 but also when assessing whether the detrimental impact resulting from the MoCC stems 

                                                
55

 Appellate Body Report, US – Clove Cigarettes, para. 179. 
56

 See in particular footnote 372, Appellate Body Report, US – Clove Cigarettes. The AB stated that although the 

statement referred to by the US could, when read in isolation, “be viewed as suggesting that further inquiry into the 
rationale for the detrimental impact is necessary”, what mattered really was whether there was causality between the 
measure and detrimental effect of the measure.  
57

 See above, footnote 43. 
58

 Appellate Body Report, EC – Seal Products, para. 5.104-5. 
59

 Appellate Body Report, US – Clove Cigarettes, para. 180. 
60

 Ibid., para 181. 
61

 Ibid., para. 182 (emphasis added). 
62

 Appellate Body Report, Thailand – Cigarettes, paras. 130 and 135. 
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exclusively from a legitimate regulatory distinction. It is in this second stage of the analysis that, 
contrary to the analysis under Article III:4 GATT 1994, an examination should be made to 
assess whether the measure is designed and applied in an even-handed manner.63 It is thus 
only at this stage of the analysis under Article 2.1 TBT Agreement that the intention 
underpinning the regulatory intervention starts to enter the equation. If the design and 
application of the measure is even-handed, this would point at the existence of a legitimate 
regulatory distinction. On the other hand, where the application of the measure is not even-
handed, this would suggest discrimination against the group of imported products. 
 
Hence, whether a measure modifies the conditions of competition should be assessed by taking 
into account the design, structure, and expected operation of the measure. 64  When 
subsequently assessing whether the detrimental impact that results from the MoCC stems 
exclusively from a legitimate regulatory distinction, the design, architecture, revealing structure 
and operation should again be taken into account, together with its application, to establish 
whether the technical regulation is designed and applied in an even-handed manner.65 The 
latter step is reminiscent of the chapeau analysis under Article XX GATT 1994, i.e. filtering out 
abuse. It would nonetheless not be easy for a panel to first look at design, structure and 
operation to establish a MoCC without looking at the rationale for a measure, and subsequently 
look at these factors again, in a second stage, combined with the measure’s application in order 
to determine whether these factors are evidence of discrimination, or of the existence of a 
legitimate regulatory distinction. 
 
In US – COOL the AB was confronted with the question whether an origin labelling requirement 
imposed by the US constituted LFT in the sense of Article 2.1 TBT Agreement. In explaining 
how the existence of LFT should be examined in cases of alleged de facto discrimination, the 
AB held that a panel must “take account of all the relevant features of the market, which may 
include the particular characteristics of the industry at issue, the relative market shares in a 
given industry, consumer preferences, and historical trade patterns.”66 The AB explained that: 

 
In the context of both Article III:4 of the GATT 1994 and Article 2.1 of the TBT 
Agreement, for a measure to be found to modify the conditions of competition in the 
relevant market to the detriment of imported products, there must be a "genuine 
relationship" between the measure at issue and the adverse impact on competitive 
opportunities for imported products. In each case, the relevant question is whether it 
is the governmental measure at issue that "affects the conditions under which like 
goods, domestic and imported, compete in the market within a Member's territory". 
[…]. In every case, it is the effect of the measure on the competitive opportunities in 
the market that is relevant to an assessment of whether a challenged measure has 
a detrimental impact on imported products.67 

 
It would seem that the ‘genuine relationship’ stressed by the AB is but a confirmation of earlier 
case law that it is the measure that affects the competitive opportunities. This question is 
answered by looking, inter alia, at the design, structure and expected operation of the measure.  
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 Appellate Body Report, US – COOL, para. 239. 
64

 Appellate Body Report, Thailand – Cigarettes, para. 130. 
65

 Appellate Body Report, US – Clove Cigarettes, para. 182. 
66

 Appellate Body Report, US – COOL, para. 269. 
67

 Appellate Body Report, US – COOL, para. 270. (footnotes omitted; emphasis added) 
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Consequently, the MoCC element of the LFT standard is the same under Articles III:4 GATT 
1994 and 2.1 TBT Agreement. In the context of Article III:4 GATT 1994, a finding that a 
governmental measure creates a MoCC equates to a finding of LFT. However, in the context of 
Article 2.1 TBT Agreement, the mere finding of a MoCC does not suffice for a finding of LFT. An 
analysis of whether the MoCC “stems exclusively from a legitimate regulatory distinction” is 
required under Article 2.1 TBT Agreement as well. 68  Rather than stopping upon finding a 
detrimental impact, the Panel 

 
should have continued its examination and determined whether the circumstances 
of this case indicate that the detrimental impact stems exclusively from a legitimate 
regulatory distinction, or whether the COOL measure lacks even-handedness. … 
[W]here a regulatory distinction is not designed and applied in an even-handed 
manner—for example, because it is designed or applied in a manner that constitutes 
a means of arbitrary or unjustifiable discrimination—that distinction cannot be 
considered legitimate and, thus, the detrimental impact will reflect discrimination 
prohibited under Article 2.169 

 
Even-handedness is thus seen by the AB as a crucial element in assessing the legitimacy of the 
regulatory distinction. Where the application of a regulatory distinction amounts to arbitrary or 
unjustifiable discrimination, the measure is not applied in an even-handed manner and the 
regulatory distinction is therefore not legitimate. As a consequence, the detrimental impact 
caused by the MoCC reflects discrimination, leading to a violation of Article 2.1 TBT 
Agreement.70 Hence, a detrimental impact does not lead to a violation of the LFT condition if (i) 
the regulatory distinction is legitimate, which means that it is designed and applied in an even-
handed manner, and (ii) the detrimental impact stems exclusively from this distinction. The word 
‘or’ in the citation above highlights that these conditions are cumulative: there is a violation if 
one of both conditions is not fulfilled. It also appears that the AB has aimed to introduce some of 
the language used in the chapeau of Article XX GATT 1994 in the test of consistency of Article 
2.1 TBT Agreement.71  
 
 

3.3 ARTICLE XVII GATS 
 
In interpreting Article XVII GATS for the first time, the Panel in EC – Bananas III stated that 
paragraphs 2 and 3 of Article XVII GATS in essence clarify and reinforce the LFT condition of 
paragraph 1 and “serve the purpose of codifying” the interpretation of LFT as meaning to 
provide for no less favourable conditions of competition regardless of whether that is achieved 
through the application of formally identical or formally different measures and “do not impose 
new obligations on Members additional to those contained in paragraph 1”. 72  A further 
interpretation of the relationship between the different paragraphs came from the Panel in China 
– Electronic Payment Services, which stated that, provided that all other conditions of Article 

                                                
68

 Ibid., para. 271; referring to Appellate Body Report, US – Clove Cigarettes, para. 182 and Appellate Body Report, 
US – Tuna II (Mexico), para. 215. 
69

 Ibid., para. 293. 
70

 Ibid., para. 349. 
71

 See also Panel Report, China – Measures Related to the Exportation of Rare Earths, Tungesten, and 
Molybdenum, WT/DS431/R, WT/DS432/R, WT/DS433/R, Circulated 26 March 2014, appealed, para. 7.335. (China – 
Rare Earths). The Panel referred to the ‘trilogy of TBT cases’ and stated that “"even-handedness" in the context of 
Article 2.1 of the TBT Agreement thus seems to incorporate an assessment similar to that which is conducted under 
the chapeau of GATT Article XX.” 
72

 Panel Report, EC – Bananas III, para. 7.301. 
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XVII GATS are fulfilled, there is LFT “if and only if such treatment modifies the conditions of 
competition to their detriment.”73 Thus, at least according to this Panel, the scope of LFT in 
Article XVII GATS does not extend beyond a MoCC, which is a necessary condition for the 
establishment of LFT.  Taking into account the AB’s finding in EC – Seal Products, it would 
equally appear to be a sufficient condition.74 
 
Article XVII:2 GATS has been interpreted as explicitly including de facto discrimination in the 
national treatment obligation.75 As noted in the context of trade in goods, a Member may comply 
with the national treatment obligation through granting both different and identical treatment.76 In 
EC – Bananas III, de facto discriminatory measures were at stake. Considering a measure on 
import licenses, the Panel found that as license transferees were “most often” foreign service 
suppliers and license sellers were “usually” domestic service suppliers, foreign service suppliers 
were “subject to less favourable conditions of competition in their ability to compete in the 
[relevant] services market”. 77  This analysis was not countered by factual evidence, which 
pointed at a lack of significant change in market share.78 A similar situation was addressed in 
Canada – Autos, where the origin-neutral measure provided an incentive for manufacturers to 
purchase domestic services, thus modifying the conditions of competition.79 As is the case for 
the likeness assessment,80 it may not be fully clear what the relationship between the LFT of 
services and that of service suppliers is. Is it sufficient that there is a modification of the like 
foreign service supplier’s conditions of competition even if this not the case for the like service? 
The use of the word ‘or’ in Article XVII:3 indicates an affirmative answer. There would be no 
textual basis for deciding otherwise. Consequentially, the scope of MoCC in Article XVII GATS 
may be wider than for trade in goods although this may be mitigated by the way in which the 
relationship between likeness of services and service suppliers is decided. 
 
In assessing de jure discriminatory measures, the Panel in China – Publications and 
Audiovisual Products noted that, considering that the measure excluded foreign service 
suppliers at hand, the conditions of competition were modified “in the most radical way”, i.e. by 
eliminating all foreign competition, depriving foreign service suppliers of any opportunity to 
compete. 81  Regarding another measure, according to which foreign service suppliers are 
subjected to a maximum 30 year operating term whilst domestic service suppliers are not, the 
Panel held explicitly that GATT 1994 case law on LFT in national treatment was relevant 
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 Panel Report, China – Measures Affecting Electronic Payment Services, WT/DS413/R, adopted 31 August 2012, 
para. 7.687 (China – Electronic Payment Services). 
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 Appellate Body Report, EC – Seal Products, para. 5.117. 
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 S/L/92, Council for Trade in Services, Guidelines for the Scheduling of Specific Commitments under the General 
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 Panel Report, China – Measures Affecting Trading Rights and Distribution Services for Certain Publications and 
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of services and service suppliers. 
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considering that both obligations require “an analysis of the effects of a measure on conditions 
of competition”.82 Consequently, the Panel argued, LFT must be assessed through “careful 
analysis of the measure and the market”, the main concern being whether the measure 
“unfavourably modifies “conditions of competition” to the detriment” of foreign service suppliers. 

83 The Panel then applied this test, finding that, first, the measure “could impose significant 
costs” on the foreign service supplier. Second, even though the costs and the risk of service 
interruptions are only likely to materialise towards the end of the 30 year operating term, this 
could potentially affect conditions of competition, especially for those service suppliers looking 
to provide the services for a period longer than 30 years.84 The Panel concludes that the 
discriminatory measure has “implications in the marketplace” and as there is no limitation 
scheduled in this regard, the measure violates Article XVII GATS.85 China did not appeal these 
findings.  
 
Similarly, in China – Electronic Payment Services, the measures resulted in formally different 
treatment between domestic and foreign service suppliers.86 The Panel found inter alia that 
there was a MoCC on the basis that payment cards, in certain circumstances, must prominently 
feature the domestic electronic payment service provider’s logo for free. This raises the profile 
of that domestic service supplier and modifies the conditions of competition.87 Similarly, one-
way only interoperability requirements modify the conditions of competition in favour of domestic 
service suppliers. Foreign service suppliers would need to incur time and cost to remedy this.88 
Other related measures indicate a MoCC because foreign services could be denied by 
merchants and acquirers while the like domestic service could not.89 
 
The findings in both Chinese cases stress that a formally different measure will modify the 
conditions of competition even if the detrimental impact is both in the far future and uncertain. 
Considering that, as noted, Article XVII:2 GATS contains two expressions of compliance with 
the national treatment obligation, foreign services or service suppliers may not be subject to 
treatment that (i) could, in the future increase costs or risks, (ii) could induce consumer 
disfavour, or (iii) raises the domestic service supplier’s profile. Although there is no reason to 
second-guess the Panels’ conclusions in both cases, this interpretation of MoCC seems to 
leave very little room for domestic regulators to grant treatment no less favourable through 
formally different treatment.  
 
More generally, Panels do not appear to put a particular emphasis on paragraphs 2 and 3 of 
Article XVII GATS. The term modification is used interchangeably with the terms ‘having an 
impact’, and ‘assessing in terms of’. The crux of LFT remains clearly on conditions of 
competition, as from US – Section 337 on. Moreover, there has been an explicit recourse to 
case law on Article III:4 GATT. As with the latter, and taking into account the AB’s finding in both 
US – COOL and EC – Seal Products, there appears to be no room for regulatory motives or 
considerations in assessing the GATS LFT condition.90  
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CONCLUSION: TOWARDS A CONTEXTUAL COMMON STANDARD FOR MOCC IN WTO LAW? 
 
Considering the foregoing, is there evidence of a common standard for MoCC in establishing 
LFT from case law on Articles III:4 GATT 1994, 2.1 TBT Agreement and XVII GATS? In EC – 
Seal Products, the AB seems to have shut the door for any consideration of regulatory purpose 
in the context of LFT under Article III:4 GATT 1994, reserving this for the analysis under the 
general exceptions. Although regulatory distinctions may be drawn between imported and like 
domestic products, the question is whether these regulatory distinctions amount to a MoCC with 
a detrimental effect on imported products. In answering this question, regulatory purpose does 
not play a role. If there is a detrimental impact on imported goods, there is LFT in the context of 
Article III:4 GATT 1994. In EC – Seal Products, the AB thus rejected “the proposition that the 
detrimental impact of a measure on competitive opportunities for like imported products is not 
dispositive for the purposes of establishing a violation of Article III:4.” A contrario, it may be 
assumed that as soon as a governmental measure results in a MoCC which has a detrimental 
impact on imported products, the measure accords LFT. 
 
The interpretation of Article 2.1 TBT Agreement is informed by previous Article III:4 GATT 1994 
case law. To the extent that it is necessary to examine whether a technical regulation results in 
a MoCC which has a detrimental impact on imported products, the analysis will be the same as 
that under Article III:4 GATT 1994. However, contrary to the analysis under the latter provision, 
where a finding of a MoCC leading to a detrimental impact on imported products would lead to a 
finding of LFT, under Article 2.1 TBT Agreement it is necessary to analyse whether  the 
detrimental impact ‘stems exclusively’ from a legitimate regulatory distinction, rather than 
reflecting discrimination. Given the nature of the TBT Agreement, especially its narrower scope 
of application and its lack of an Article XX GATT 1994-type provision, this distinction seems 
warranted.91 However, the approach chosen by the AB has led to criticism, in particular with 
respect to its latest finding in EC – Seal Products. It has been suggested that by focusing solely 
on a change in competitive conditions, the AB has lowered the standard for a violation of Article 
III:4 GATT 1994 in such a way that it is now easier to establish a violation of that provision than 
it is for Article 2.1 TBT Agreement, rendering the latter redundant.92 
In the case of Article XVII GATS, paragraphs 2 and 3 have not impacted the (albeit limited) 
interpretation of the obligation. It is unlikely that their absence would have altered the 
interpretation of paragraph 1. In our view, the interpretation of Articles III:4 GATT and XVII 
GATS coincide as concerns the LFT condition. Nonetheless, disciplines on trade in services 
have the potential to encroach on socially delicate matters, and information asymmetries related 
to inter alia the intangible nature of services often require substantial regulatory intervention. A 
crucial contextual difference that allows for wiggle room is the focus on service suppliers. 
 
In conclusion, the role and interpretation of MoCC in establishing whether a measure accords 
treatment no less favourable in Articles III:4 GATT 1994, 2.1 TBT Agreement and XVII GATS is 
very similar. If the effects of the measure at issue are a modification of the conditions of 
competition—for which one looks at the design, structure and expected operation of the 
measure—with a detrimental impact on imported goods or services, there are two situations in 
which there would not be LFT. The first situation applies to all provisions: it has been stressed, 
from the footnote to Article XVII GATS and the Panel’s finding in US – Gasoline onwards that 

                                                
91

 Appellate Body Report, US – Clove Cigarettes, paras. 169-175. 
92

 See, e.g., http://worldtradelaw.typepad.com/ielpblog/2014/05/lets-put-the-abs-new-article-iii4-test-to-the-test.html 
(Last Accessed 25 June 2014). 

http://worldtradelaw.typepad.com/ielpblog/2014/05/lets-put-the-abs-new-article-iii4-test-to-the-test.html
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the measure must have caused the detrimental effect: there must be a genuine relationship. 
The regulatory purpose of the measure does not play a role in these assessments, but does in 
the second situation, which is limited to Article 2.1 TBT Agreement. Based on the different 
context of that provision, a second step is added to a finding of LFT. After conducting the 
analysis on MoCC as above, a panel should assess whether the detrimental impact does not 
stem exclusively from a legitimate regulatory distinction, and whether the measure is designed 
and applied in an even-handed manner. This different approach attempts to address contextual 
differences between GATT 1994, GATS and the TBT Agreement. However, in doing so, it raises 
systemic questions as to the effet utile of Article 2.1 TBT Agreement and the coherence of 
national treatment obligations. For now, the LFT analysis under Articles III:4 GATT 1994 and 
XVII GATS, and the first step of the analysis under Article 2.1 TBT Agreement, seems to remain 
solely focused on competitive relationships, excluding all other factors.  
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