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ABSTRACT 

This paper proposes to examine the role of the Court of Justice of the European Union as an asylum 

court. The paper first examines how the Court has interpreted and applied international refugee law, in 

particular the Geneva Convention, and human rights law, in particular the European Convention on 

Human Rights, within the context of its asylum case-law. The Court’s role in the development of the 

Common European Asylum System, in dialogue with national courts through the preliminary ruling 

procedure, will be examined next. Finally, some concluding thoughts on the Court of Justice of the EU as 

an asylum court are offered. The paper argues that the Court has become an important forum where 

protection can be sought, and that EU law acts as a catalyst for the enforcement of international refugee 

law in the EU Member States’ legal orders. 
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THE COURT OF JUSTICE OF THE EU AS  

A EUROPEAN AND INTERNATIONAL ASYLUM COURT 

 

Geert De Baere 

 

1. INTRODUCTION 

 

‘The humanitarian challenge of how to care for persons who have lost home and 

livelihood as a result of conflict has been with us since men first learnt to make 

weapons and use them against their neighbours’. 1 That challenge has always 

occupied an important place in the scholarship and practice of Marc Bossuyt. This 

paper proposes to examine the role of the Court of Justice of the European Union 

(‘the ECJ’) as an asylum court by analogy to his recent article on the European Court 

of Human Rights (‘ECtHR’). 2 

 

The Convention Relating to the Status of Refugees (‘the Refugee Convention’ or ‘the 

Geneva Convention’) 3 contains no centralized judicial or other enforcement 

mechanism, with the exception of the potential interpretative role of the International 

Court of Justice (‘ICJ’) 4 and the supervisory role of the United Nations High 

Commissioner for Refugees (‘UNHCR’). 5 Courts or other enforcement mechanisms 

in various legal systems of the parties to the Convention therefore are tasked with 

making the Convention operational. The result is a rather fragmented interpretation, 

implementation,  and application of the Convention. 6  

 

Both the ECtHR and the ECJ initially appeared to have no role in that respect: 

neither the European Convention on Human Rights (‘ECHR’) nor the basic Treaties 

of the then European Community contained any provision on asylum. 7 Nevertheless, 

in contrast with the extensive case law on asylum of the ECtHR, the case-law of the 

ECJ in this area remained until recently rather limited. That may be explained by a 

series of factors, 8 such as the ECJ’s relatively late acquisition of jurisdiction in 

asylum matters and the severe limitations to that jurisdiction on the basis of ex 

Article 68 TEC (which inter alia restricted the possibility to submit references for 

preliminary rulings to the ECJ to national courts or tribunals ‘against whose decisions 

there is no judicial remedy under national law’), which only the Lisbon Treaty 

abolished. Nevertheless, both the law-making activity of the Union and the case-law 

                                                 
1
 Opinion of Advocate General SHARPSTON in Case C‑31/09 Bolbol [2010] ECR I-5537, point 1. 

2
 M. BOSSUYT, ‘The Court of Strasbourg Acting as an Asylum Court’ (2012) 8 European Constitutional 

Law Review 203-245.  
3
 Convention Relating to the Status of Refugees, July 28, 1951, 189 UNTS 150.  

4
 Art. 38 of the Geneva Convention. 

5
 Art. 35 of the Geneva Convention. 

6
 See E. TSOURDI, ‘What Role for the Court of Justice of the EU in the Development of a European 

Asylum Policy? The Case of Loss and Denial of International Protection in the EU’ (2013) Tijdschrift 
voor Bestuurswetenschappen en Publiekrecht 212, 212-213. 
7
 See H. LABAYLE and P. DE BRUYCKER, Impact de la jurisprudence de la CEJ et de la CEDH en matière 

d’asile et d’immigration, European Parliament, Brussels 2012, p. 31. 
8
 See H. LABAYLE and P. DE BRUYCKER, supra n. 7, pp. 6, 27, and 29. K. LENAERTS, ‘The Contribution of 

the European Court of Justice to the Area of Freedom, Security and Justice’ (2010) 59 International and 
Comparative Law Quarterly 255, 291. 



 

of the ECJ in asylum matters is growing, and it therefore seems an appropriate 

moment to have a look at how it functions as an asylum court.  

 

While asylum is a relatively new EU competence, 9 it does seem like it was only a 

matter of time before EU law and asylum law would cross paths, concerned as they 

both are with migration. Indeed, whereas the movement of people across borders 

has traditionally been regarded with suspicion by both international law and national 

immigration law, the freedom to move has formed a core element of the European 

integration project. However, as a matter of EU law, that privileged treatment for 

‘movers’ has traditionally been reserved for EU citizens (i.e. every person holding the 

nationality of a Member State, as per Article 20(1) TFEU). For third country nationals, 

the EU created a separate and much stricter regime, based on the traditional 

conception of immigration as being ‘problematic’, 10 thus reaffirming the significance 

of borders towards third countries, while progressively dismantling them between 

Member States. 11 Nevertheless, Article 18 of the Charter of Fundamental Rights of 

the European Union (‘the Charter of Fundamental Rights’ or ‘the Charter’), which 

since Lisbon has ‘the same legal value as the Treaties’, 12 clearly regards the right to 

asylum as an individual right. Moreover, whatever degree of discretion remains for 

the Member States in this area is at any rate limited by the general principles of EU 

law. 13 Conversely, under Protocol No 24, Member States are considered to be safe 

countries of origin; hence, asylum applications made by EU citizens are admissible 

only in extraordinary circumstances. 14 

 

Since the entry into force of the Lisbon Treaty, the relevant provisions on EU asylum 

law are Article 78 TFEU, which provides for the establishment of a Common 

European Asylum System (‘CEAS’), and Article 80 TFEU, which affirms the principle 

of solidarity and fair sharing of responsibility between the Member States. The Dublin 

II Regulation 15 and the Reception, 16 Qualification, 17 and Asylum Procedures 18 

                                                 
9
 See the overview in Joined Cases C-411/10 and C-493/10, N.S. and Others [2011] ECR I-0000, 

paras. 6-33 and in Case C-277/11, M. [2012] ECR I-0000, paras. 6-13. See further critically: S. 
BOUTRUCHE ZAREVAC, ‘The Court of Justice of the EU and the Common European Asylum System: 
Entering the Third Phase of Harmonisation?’ (2009-2010) Cambridge Yearbook of European Legal 
Studies, 53, 54-56. 
10

 P. VAN NUFFEL, ‘The Role Played by the European Court of Justice in the Application of EU and 
International Law Towards Third-Country Nationals’ in M. MAES, M.-C. FOBLETS, and P. DE BRUYCKER 
(eds.), External Dimensions of European Migration and Asylum Law and Policy / Dimensions Externes 
du Droit et de la Politque d’Immigration et d’Asile de l’UE, Bruylant, Brussels 2011, pp. 89-91. See also 

D. THYM, ‘Towards International Migration Governance? The European Contribution’ in B. VAN VOOREN, 
S. BLOCKMANS, and J. WOUTERS (eds.), The EU’s Role in Global Governance. The Legal Dimension, 
Oxford University Press, Oxford 2013, pp. 289, 291. 
11

 D. THYM, ‘EU Migration Policy and Its Constitutional Rationale: A Cosmopolitan Outlook’ (2013) 50 
Common Market Law Review 709.  
12

 Art. 6(1) TEU.  
13

 See K. LENAERTS, supra n. 8, 289-290. 
14

 Protocol (No 24) on Asylum for Nationals of Member States of the European Union, annexed to the 
Treaty on European Union and to the Treaty on the Functioning of the European Union [2010] OJ 
C83/305. 
15

 Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms 
for determining the Member State responsible for examining an asylum application lodged in one of the 
Member States by a third-country national [2003] OJ L50/1. 
16

 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of 
asylum seekers [2003] OJ L31/18. 
17

 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status 
of third country nationals or stateless persons as refugees or as persons who otherwise need 
international protection and the content of the protection granted [2004] OJ L304/2 (also referred to 
herein as ‘the 2004 Qualification Directive’ or simply as ‘the Qualification Directive’), replaced by 



 

Directives refer, in their first recitals, to the fact that a common policy on asylum, 

including a CEAS, is a constituent part of the EU’s objective of progressively 

establishing an area of freedom, security and justice (‘AFSJ’) open to those who, 

forced by circumstances, legitimately seek protection in the EU. The present paper 

focuses in particular on those four (arguably most important) EU legal instruments in 

asylum matters.  

 

The Court has dealt with cases in the field of asylum law through infringement 

actions under Article 258 TFEU, 19 actions for annulment under Article 263 TFEU, 20 

and references for a preliminary ruling under Article 267 TFEU. This paper’s focus 

on the latter is justified because such cases provide an insight into the EU’s 

legislative activities in asylum matters, and provide a unique contrast with the 

ECtHR, which has no comparable procedure enabling a direct and structured 

dialogue between the ECJ and the national courts. 21  

 

The paper first examines how the ECJ has interpreted and applied international 

refugee law, in particular the Geneva Convention, and human rights law, in particular 

the ECHR, within the context of its asylum case-law. The ECJ’s role in the 

development of the CEAS, in dialogue with national courts through the preliminary 

ruling procedure, will be examined next. Finally, some concluding thoughts on the 

ECJ as an asylum court are offered. 

2. THE COURT OF JUSTICE AND THE GENEVA CONVENTION 

 

Already in the first cases involving asylum matters, the Court of Justice was quite 

clear on the connection between EU law and international asylum law. In Salahadin 

Abdulla, the Court held that the Geneva Convention ‘constitutes the cornerstone of 

the international legal regime for the protection of refugees’ and that the provisions of 

the Qualification Directive for determining who qualifies for refugee status and the 

content thereof were adopted ‘to guide the competent authorities of the Member 

States in the application of that convention on the basis of common concepts and 

criteria’. As a result, that directive had to be interpreted in the light of its own general 

scheme and purpose, ‘while respecting the Geneva Convention and the other 

relevant treaties’ referred to in what is now Article 78(1) TFEU. 22 That alignment of 

EU law with the Geneva Convention is confirmed by Article 18 of the Charter of 

Fundamental Rights and has now become part of settled case-law. 23 This puts the 

Court in a rather more straightforward position vis-à-vis the Geneva Convention 

compared to the ECtHR, which has had to use the peg of inter alia Article 3 ECHR 

                                                                                                                                           
Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on 
standards for the qualification of third-country nationals or stateless persons as beneficiaries of 
international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, 
and for the content of the protection granted [2011] OJ L337/9 (‘the 2011 Qualification Directive’).  
18

 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member 
States for granting and withdrawing refugee status [2005] OJ L326/13. 
19

 See the overviews in H. LABAYLE and P. DE BRUYCKER, supra n. 7, pp. 24-25;  and P. VAN NUFFEL, 
supra n. 10, pp. 92-93. 
20

 See notably Case C-133/06, Parliament v Council [2008] ECR I-3189, in which the ECJ annulled Arts. 
29(1) and (2) and 36(3) of the Asylum Procedures Directive for lack of competence.  
21

 Cf. H. LABAYLE and P. DE BRUYCKER, supra n. 7, p. 75. 
22

 Joined Cases C-175/08, C-176/08, C-178/08 and C-179/08, Salahadin Abdulla and Others [2010] 
ECR I-1493, paras. 52-53.  
23

 See, most recently, Case C-364/11, Abed El Karem El Kott and Others [2012] ECR I-0000, para. 42. 



 

on which to hang its case-law on asylum and its interpretation of the Geneva 

Convention. 24 Substantively, the ECJ was confronted in Salahadin Abdulla with the 

conditions under which refugee status ceases. The ECJ held that refugee status 

ceases to exist under Article 11(1)(e) of the Qualification Directive, 25 which mirrors 

the terms of Article 1(C)(5) of the Geneva Convention, 26 when, having regard to a 

change of circumstances of a significant and non-temporary nature in the third 

country concerned, the circumstances that justified the person’s fear of persecution 

for one of the reasons on the basis of which refugee status was granted, no longer 

exist and that person has no other reason to fear being persecuted. To establish a 

change of circumstances, the competent authorities of the Member State must verify 

that the relevant actor or actors of protection 27 have taken reasonable steps to 

prevent the persecution, that the Member State concerned therefore operates, inter 

alia, an effective legal system for the detection, prosecution and punishment of acts 

constituting persecution and that the person concerned has access to such 

protection if he ceases to have refugee status. 28 Furthermore, the cessation of 

refugee status is without prejudice to the right of the person concerned to request 

subsidiary protection. 29  The Court therefore confirmed that the fact that persecution 

has ended does not automatically result in the cessation of refugee status and that 

the state of origin should provide protection. 30  

 

The ECJ provided a further illustration of its potentially key role as an interpreter of 

the Geneva Convention in B and D. 31 That case concerned the rejection of an 

asylum application filed by B, on the one hand, and the revocation of the refugee 

status initially granted to D on account of his alleged involvement in terrorist 

activities, on the other hand. The ECJ held there to be ‘no direct relationship’ 

between Common Position 2001/931, 32 which provides for the drawing up of a list of 

individuals, groups and entities involved in terrorist acts whose funds and financial 

assets are to be frozen, and the Qualification Directive. It further decided that a 

competent authority of a Member State was precluded from basing its decision to 

exclude a person from refugee status solely on that person’s membership of an 

organisation that is on a list adopted outside the framework established by the 

Qualification Directive in compliance with the Geneva Convention. 33 Thus, the fact 

                                                 
24

 H. LABAYLE and P. DE BRUYCKER, supra n. 7, p. 98. 
25

 ‘A third country national or a stateless person shall cease to be a refugee, if he or she […] can no 
longer, because the circumstances in connection with which he or she has been recognised as a 
refugee have ceased to exist, continue to refuse to avail himself or herself of the protection of the 
country of nationality […]’. 
26

 Cf. the Opinion of Advocate General MAZÁK in Salahadin Abdulla, supra n. 22, point 43.  
27

 Cf. Art. 7(1) Qualification Directive: ‘Protection can be provided by: (a) the State; or (b) parties or 
organisations, including international organisations, controlling the State or a substantial part of the 
territory of the State.’ 
28

 Salahadin Abdulla, supra n. 22, para. 76. 
29

 Ibid., para 80. See Art. 2(e) Qualification Directive: ‘“person eligible for subsidiary protection” means a 
third country national or a stateless person who does not qualify as a refugee but in respect of whom 
substantial grounds have been shown for believing that the person concerned, if returned to his or her 
country of origin, or in the case of a stateless person, to his or her country of former habitual residence, 
would face a real risk of suffering serious harm as defined in Article 15, and to whom Article 17(1) and 
(2) do not apply, and is unable, or, owing to such risk, unwilling to avail himself or herself of the 
protection of that country.’ 
30

 Cf. H. LABAYLE and P. DE BRUYCKER, supra n. 7, p. 87. E. TSOURDI, supra n. 6, 226. 
31

 Joined Cases C-57/09 and C-101/09, B and D [2010] ECR I-10979. 
32

 Common Position 2001/931/CFSP on the application of specific measures to combat terrorism [2001] 
OJ L344/93. 
33

 B and D, supra n. 31, para. 89. 



 

that a person had been a member of and had actively supported the armed struggle 

waged by an organisation listed in the annex to Common Position 2001/931 did not 

automatically constitute a serious reason for considering that that person had 

committed ‘a serious non-political crime’ or ‘acts contrary to the purposes and 

principles of the United Nations’. 34 Moreover, the Court took the view that Member 

States may grant asylum under their national law to a person who is excluded from 

refugee status, provided that there is no risk of confusing that other kind of protection 

with that attached to refugee status within the meaning of the Qualification 

Directive. 35 In holding that the Member States may protect a wider category of 

persons than those protected under the Qualification Directive and the Geneva 

Convention, the ECJ has therefore interpreted EU asylum law, but also arguably 

contributed to international refugee law more generally.  

 

Bolbol and El Kott again confronted the ECJ with an issue of interpretation of the 

Geneva Convention. In both cases, the Court was asked to interpret Article 12(1)(a) 

of the Qualification Directive, which in effect transposed Article 1D of the Geneva 

Convention into EU law. In particular the meaning of the phrase ‘the benefits of this 

Directive’ to which Palestinian refugees receiving protection or assistance from 

UNRWA 36 are entitled when ‘such protection or assistance has ceased for any 

reason’ was in need of clarification by the Court. In Bolbol, the ECJ rightly held that it 

followed from the wording of Article 1D of the Geneva Convention that only those 

persons who have actually availed themselves of the assistance provided by 

UNRWA fall within the scope of the clause excluding refugee status. That clause had 

to be construed narrowly, and could not cover persons who are or have been eligible 

to receive protection or assistance from that agency. Therefore, a person receives 

protection or assistance from an agency of the United Nations other than UNHCR, 

when that person has actually availed himself of that protection or assistance. 

Furthermore, persons who have not actually availed themselves of protection or 

assistance from UNRWA prior to their application for refugee status, may, in any 

event, have that application examined pursuant to Article 2(c) of the Directive. 37 

However, the applicant in Bolbol had not received protection or assistance from 

UNRWA before she left the Gaza Strip to seek asylum in Hungary. The ECJ 

therefore did not need to address the conditions under which protection or 

assistance can be said to have ceased for any reason or the nature of the ensuing 

benefits.  

 

It did need to address that question in El Kott, which concerned three stateless 

persons of Palestinian origin who arrived in Hungary seeking refugee status after 

fleeing Lebanon, where they had lived in refugee camps within which UNRWA 

provided assistance such as education, health and relief and social services. The 

ECJ held that the cessation of protection or assistance from UN organs or agencies 

other than the UNHCR ‘for any reason’ includes the situation in which a person who, 

after actually availing himself of such protection or assistance, ceases to receive it 

for a reason beyond his control and independent of his volition. The responsible 

                                                 
34

 Ibid., para. 99. 
35

 Ibid., paras. 117-121. 
36

 United Nations Relief and Works Agency for Palestine Refugees in the Near East. UNRWA’s 
mandate was most recently extended until 30 June 2014 by General Assembly Resolution 65/98 of 10 
December 2010 (UN Doc. A/RES/65/98). 
37

 Bolbol, supra n. 1, paras. 51-54. 



 

Member State thus must ascertain whether that person was forced to leave the area 

of operations of such an organ or agency, which will be the case where that person’s 

personal safety was at serious risk and it was impossible for that organ or agency to 

guarantee that his living conditions in that area would be commensurate with the 

mission entrusted to that organ or agency. 38 Furthermore, where it has been 

established that the condition relating to the cessation of UNRWA protection or 

assistance is satisfied, the fact that the applicant is ipso facto ‘entitled to the benefits 

of [the] directive’ means that that person must automatically be granted refugee 

status. 39 Advocate General Sharpston, who wrote the Opinions in both cases, was 

clear on the need for the Court to have regard to Article 1D of the Geneva 

Convention in its interpretation, 40 and in that context explicitly referred to UNHCR 

statements. 41 A related but separate issue in that context is what the status of the 

UNHCR in asylum procedures should be and how much the ECJ’s interpretation of 

the Geneva Convention and the corresponding provisions of EU asylum law should 

rely on or depart from the interpretation of the same provision by the UNHCR, 42 

which is said to rely inter alia on wider state practice. 43  

 

In Halaf, 44 the Court had to determine whether the Member States must request the 

UNHCR to present its views in the procedure for determining the Member State 

responsible pursuant to the Dublin II Regulation, in particular in situations where 

there are indications that the Member State responsible is in breach of provisions of 

EU asylum law. The ECJ recalled that documents from the UNHCR are among the 

instruments likely to enable the Member States to assess the functioning of the 

asylum system in the responsible Member State, 45 and therefore to evaluate the 

risks to which the asylum seeker would actually be exposed were he to be 

transferred to that Member State, citing N.S. to that effect. 46 Furthermore, the Court, 

building both on N.S. 47 and El Kott, 48 considered those documents to be particularly 

relevant in that assessment in the light of the role conferred on the UNHCR by the 

Geneva Convention, in consistency with which the rules of EU asylum law must be 

interpreted. 49 Nevertheless, while there is nothing to prevent a Member State from 

requesting the UNHCR to present its views if it deems it appropriate, the Member 

State in which the asylum seeker is present is not obliged to do so during the 

process of determining the Member State responsible, where it is apparent from 

UNHCR documents that the latter is in breach of the rules of EU asylum law. 50 

 

                                                 
38

 El Kott, supra n. 23, para. 65. 
39

 Ibid., para. 81 (provided always that he/she is not covered by Art. 12(1)(b) or (2) and (3) of the 
Qualification Directive). 
40

 See the Opinions in Bolbol, supra n. 1, point 38, and El Kott, supra n. 23, point 32. 
41

 See the Opinion in Bolbol, supra n. 1, point 16, describing such statements as ‘an unofficial amicus 
curiae brief’. 
42

 See e.g. Art. 38(1)(c) of the Asylum Procedures Directive; recital 15 in the preamble to the 2004 
Qualification Directive; and recital 22 in the preamble to and Art. 8(2) of the 2011 Qualification Directive.  
43

 See S. BOUTRUCHE ZAREVAC, supra n. 9, 64-71, citing Salahadin Abdulla, supra n. 22, as an example.   
44

 Case C-528/11 Halaf [2013] ECR I-0000. 
45

 Ibid., para. 44. 
46

 N.S., supra n 9, paras. 90-91. See further the next section.  
47

 Ibid., para. 75. 
48

 El Kott, supra n. 23, para. 43. 
49

 Halaf, supra n. 44, para. 44. 
50

 Ibid., para. 47. 



 

3. THE COURT OF JUSTICE AND THE EUROPEAN COURT OF HUMAN RIGHTS 

 

The human rights protection provided by EU asylum law builds upon the 

achievements of the ECtHR, 51 and the ECJ has taken care to develop a dialogue 

with the Strasbourg court, frequently referring to the latter’s case-law in asylum 

cases. It did so explicitly, for example, in Elgafaji, 52 arguably its first major EU 

asylum law case. Such a dialogue between the ECtHR and the ECJ is of course 

necessitated by Article 52(3) of the Charter of Fundamental Rights, which provides 

that in so far as the Charter contains rights which correspond to rights guaranteed by 

the ECHR, the meaning and scope of those rights is to be the same as those laid 

down by the ECHR, without that principle preventing Union law from providing more 

extensive protection. 53  

 

The most remarkable illustration of that dialogue is the judgment in N.S. 54 There, 

against the background of the overloading of the Greek asylum system and its 

effects on the treatment of asylum seekers and the examination of their claims, the 

ECJ was asked whether the authorities of a Member State that should transfer the 

applicants to Greece must first check whether that State actually observes 

fundamental rights. After holding that the decision by a Member State on the basis of 

Article 3(2) of the Dublin II Regulation regarding the need to examine an asylum 

application for which it is not responsible, implements EU law for the purposes of 

Article 6 TEU and/or Article 51 of the Charter, 55 the ECJ noted that the CEAS was 

conceived in a context in which Member States can have confidence in each other’s 

observance of fundamental rights. The EU legislature adopted the Dublin II 

Regulation based on that principle of mutual confidence. The main objective of that 

regulation is to speed up the handling of asylum claims in the interests of both 

asylum seekers and the participating Member States.56 Nevertheless, the ECJ held 

that EU law precludes a conclusive presumption that the Member State indicated by 

the Dublin II Regulation as responsible for the asylum application observes EU 

                                                 
51

 D. THYM, supra n. 11, 720. 
52

 Case C-465/07 Elgafaji [2009] ECR I-921, para 44. 
53

 See H. LABAYLE and P. DE BRUYCKER, supra n. 7, pp. 78 and 97. 
54

 See further G. DE BAERE, ‘N.S. v. Secretary of State for the Home Department’ (2012) 106 American 
Journal of International Law 616-624. 
55

 N.S., supra n. 9, paras. 64-69. Art. 51(1) of the Charter provides that the provisions of the Charter are 
addressed to the Member States ‘only when they are implementing Union law’. In Case C-617/10, 
Åkerberg Fransson [2013] ECR I-0000, paras. 18-19, the ECJ held that Art. 51(1) ‘confirms the Court’s 
case-law relating to the extent to which actions of the Member States must comply with the 
requirements flowing from the fundamental rights guaranteed in the legal order of the European Union 
[which] are applicable in all situations governed by European Union law, but not outside such 
situations’. See also the Opinion of Advocate General Sharpston in Case C-427/06 Bartsch [2008] ECR 
I-7245, point 69, noting that Member State measures can be reviewed on the basis of their compliance 
with general principles of EU law (which include fundamental rights as per Art. 6(3) TEU) only if they fall 
within the scope of EU law: ‘For that to be the case, the provision of national law at issue must in 
general fall into one of three categories. It must implement [EU] law (irrespective of the degree of the 
discretion the Member State enjoys and whether the national measure goes beyond what is strictly 
necessary for implementation). It must invoke some permitted derogation under [EU] law. Or it must 
otherwise fall within the scope of [EU] law because some specific substantive rule of [EU] law is 
applicable to the situation’. Cf. the alternative suggestion in the Opinion of Advocate General Sharpston 
in Case C-34/09, Ruiz Zambrano [2011] ECR I-1177, point 163, on which see P. CRAIG, ‘The ECJ and 
Ultra Vires Action: a Conceptual Analysis’ (2011) 48 Common Market Law Review 395, 429-436. On 
the potential coincidence of human rights review by national courts and the ECJ, see M. BOSSUYT and 
W. VERRIJDT, ‘The Full Effect of EU Law and of Constitutional Review in Belgium and France after the 
Melki Judgment’ (2011) 7 European Constitutional Law Review 355-391. 
56

 N.S., supra n. 9, paras. 75-79. 



 

fundamental rights. That implies, for example, that a list of ‘safe countries’ 

constituting a conclusive presumption as regards compliance with fundamental rights 

is incompatible with EU law, which permits only a rebuttable presumption. 57 

Crucially, the ECJ held that the Member States, including the national courts, may 

not transfer an asylum seeker to the responsible Member State where they cannot 

be unaware that systemic deficiencies in the asylum procedure and in the reception 

conditions of asylum seekers amount to substantial grounds for believing that the 

asylum seeker would face a real risk of being subjected to inhuman or degrading 

treatment within the meaning of Article 4 of the Charter. 58 The ECJ considered that 

the Member States have a number of sufficient instruments at their disposal enabling 

them to assess compliance with fundamental rights and, therefore, the real risks to 

which an asylum seeker would be exposed were he to be transferred to the 

responsible Member State. 59 It added that, subject to the right to examine the 

asylum application, the Member State which should transfer the applicant to the 

responsible Member State under the Dublin II Regulation and which finds it is 

impossible to do so, must examine the other criteria set out in that regulation in order 

to establish whether they enable another Member State to be identified as 

responsible for the examination of the asylum application. In that regard, it must 

ensure that it does not worsen a situation by using a unreasonably lengthy 

procedure for determining the responsible Member State. If necessary, it must itself 

examine the application. 60  

 

Remarkably, the ECJ’s conclusion in N.S. was based on a transposition into EU law 

of the ECtHR’s judgment in M.S.S. v. Belgium and Greece. 61 There, the ECtHR 

found that the conditions of detention and the living conditions of an Afghan asylum 

seeker in Greece violated Article 3 of the ECHR. With reference to the deficiencies in 

the examination of an asylum seeker’s application, the risk of direct or indirect 

refoulement 62 to his home country without any serious examination of the merits of 

his asylum application, and the absence of an effective remedy, the ECtHR likewise 

established a violation of Article 13 in conjunction with Article 3 of the ECHR. In an 

exceptional move, the Court also found that Belgium had violated Article 3 of the 

ECHR by sending the Afghan asylum seeker back to Greece, i.e. not a third state but 

another party to the ECHR. 63 Belgium was also found to have violated Article 13 in 

conjunction with Article 3 of the ECHR. The key question from the perspective of the 

Member States is of course what sort of indications are warranted before a Member 

State must make enquiries about the situation for asylum seekers in another 

Member State. The ECJ in N.S. referred in that respect to ‘substantial grounds for 
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believing that there are systemic flaws in the asylum procedure and reception 

conditions for asylum applicants in the Member State responsible, resulting in 

inhuman or degrading treatment, within the meaning of Article 4 of the Charter’. 64 

This aspect of the reasoning is no doubt inspired by the ECtHR’s case law since 

Soering v United Kingdom, 65 which fundamentally can be traced back to an 

established principle of international law, recalled by the ICJ in the Corfu Channel 

Case. 66 There, the ICJ held the basis of responsibility to be Albania’s failure to warn 

the United Kingdom of the presence of mines in Albanian waters which had been laid 

by a third State. In other words, a State may be required by its own international 

obligations to prevent certain conduct by another State, or at least to prevent the 

harm that would flow from such conduct. 67 By adopting and endorsing the ECtHR’s 

analysis, the ECJ profoundly unsettled the principle of mutual confidence that 

underlies the CEAS and, by extension, the entire edifice of European integration. 68 

Inevitably, further questions on the scope of the ECJ’s holding in N.S. were 

forthcoming.  

 

For example, in the subsequent case Puid, 69 the ECJ was asked about the scope of 

the right or indeed the duty of the Member States under Article 3(2) of the Dublin II 

Regulation to examine an asylum application for which it was not responsible. 

Furthermore, the referring court wanted to know whether an enforceable personal 

right on the part of the asylum-seeker to force a Member State to assume 

responsibility resulted from the duty of the Member States to exercise their right 

under the first sentence of Article 3(2). In his Opinion, Advocate General Jääskinen 

took the view, already defended by Marc Bossuyt, 70 that asylum seekers do not 

have an enforceable claim to compel an identified Member State to examine their 

applications for asylum in accordance with the first sentence of Article 3(2) of the 

Dublin II Regulation. However, a national court that cannot be unaware that systemic 

deficiencies in the asylum procedure and in the reception conditions of asylum 

seekers in the Member State responsible under the Dublin II Regulation amount to 

substantial grounds for believing that asylum seekers would face a real risk of being 

subjected to inhuman or degrading treatment within the meaning of Article 4 of the 

Charter of Fundamental rights is obliged to suspend the transfer of asylum seekers 

to that Member State. 71  

 

The Court is again asked to clarify how to determine the responsible Member State 

and whether every asylum seeker has an individual right to have his application for 

asylum examined by a particular responsible Member State in Abdullahi. 72 In 

particular, the referring court explicitly asks for clarification of the ECJ’s holding in 

N.S. on how to determine the responsible Member State if the asylum system of the 
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Member State in which a first irregular entry takes place displays systemic 

deficiencies equivalent to those described the ECtHR’s judgment in M.S.S v Belgium 

and Greece. 

 

However, while the ECJ’s embracement of human rights in asylum cases involves 

regular and often extensive reliance on ECtHR case-law, the ECJ has also begun to 

underline the independence of the protection offered by the Charter. That approach 

has resulted in judgments exploring human rights issues without a single reference 

to the ECHR nor to ECtHR case-law, but based exclusively on the Charter. That is a 

fortiori the case when the Charter contains rights not included in the ECHR, such as 

Article 24 on the rights of the child, at issue in MA. 73  There, the ECJ was in essence 

asked whether the fact that the asylum seeker is an unaccompanied minor with no 

family member legally present in another Member State and has lodged claims for 

asylum in more than one Member State has an impact on the determination of the 

responsible Member State. The Court emphasized that since unaccompanied minors 

form a category of particularly vulnerable persons, it is important not to prolong more 

than is strictly necessary the procedure for determining the Member State 

responsible, which means that, as a rule, unaccompanied minors should not be 

transferred to another Member State, and referred to Article 24(2) of the Charter, 

pursuant to which in all actions relating to children, whether taken by public 

authorities or private institutions, the child’s best interests are to be a primary 

consideration. 74 The ECJ concluded that where an unaccompanied minor with no 

member of his family legally present in the territory of a Member State has lodged 

asylum applications in more than one Member State, the Member State in which that 

minor is present after having lodged an asylum application there is to be designated 

the ‘Member State responsible’. 75  

4. THE COURT OF JUSTICE AND THE DEVELOPMENT OF THE COMMON 

EUROPEAN ASYLUM SYSTEM 

 

The ECJ has played a crucial role in shaping the CEAS not just by situating it into its 

international legal context, but also by interpreting the EU’s own asylum acquis, in 

particular the four legal instruments cited above. The following provides a brief tour 

d’horizon of that case-law.  

 

The Dublin II regulation, which is essentially designed to spread the burden of 

asylum applications, has been and remains the subject of a significant number of 

references for a preliminary ruling. In Petrosian,  76 the ECJ relied inter alia on the 

principle of procedural autonomy of the Member States 77 in order to conclude that 

where the legislation of the requesting Member State provides for suspensive effect 

of an appeal, the period for implementing the transfer begins to run, not as from the 

time of the provisional judicial decision suspending the implementation of the transfer 

procedure, but only as of the time of the judicial decision on the merits of the 
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procedure and which is no longer such as to prevent its implementation. 78 The Court 

acknowledged that if the interpretation to the effect that the period for implementation 

of the transfer begins to run from the time of the provisional decision having 

suspensive effect were to prevail, national courts would encounter great difficulties 

attempting to square the suspensive effect with the time limit of six months, 

especially given the complexity of the proceedings. 79 In any event, withdrawal of an 

asylum application before the responsible Member State has agreed to take charge 

of the applicant, has the effect that that regulation can no longer be applicable, as 

the ECJ clarified in Kastrati. 80  

 

The Dublin II Regulation also contains a so-called ‘humanitarian clause’ in Article 15, 

which provides that Member States should keep or bring together the asylum seeker 

with another relative present in the territory of one of the Member States if the 

person concerned is dependent on the assistance of the other. The ECJ explained 

what this implied as regards the responsibility of the Member States in K. 81 That 

case concerned a person who had irregularly entered Poland and then Austria and 

then lodged applications for asylum in both countries. K’s daughter-in-law in Austria 

was apparently dependent on her, because the daughter-in-law had a new-born 

baby and suffered from a serious illness and handicap. K’s application for asylum in 

Austria was rejected on the ground that Poland was the responsible Member State. 

However, the ECJ held that, in those circumstances, the humanitarian clause must 

be interpreted as meaning that a Member State which is not responsible for 

examining an application for asylum pursuant to the criteria laid down in Chapter III 

of that regulation becomes so responsible. 82 In Halaf, the ECJ clarified that Article 

3(2) of the Regulation permits a Member State that is not indicated as responsible by 

the criteria in Chapter III of the Regulation to examine an application for asylum even 

though no circumstances exist which establish the applicability of the humanitarian 

clause in Article 15 of the Regulation. That possibility is not conditional on the 

responsible Member State having failed to respond to a request to take back the 

asylum seeker concerned. 83 

 

The Dublin II Regulation read in conjunction with the Reception Directive was the 

subject of Cimade and GISTI. 84 Advocate General Sharpston explained in her 

Opinion that, by virtue of the ‘taking back’ and ‘taking charge’ rules laid down under 

the Dublin II Regulation, an asylum seeker may find that the responsible Member 

State is not the State in whose territory he is present at the relevant time. 85 The 

Court held that a Member State is obliged to grant the minimum conditions for 

reception of asylum seekers laid down in the Reception Directive even to an asylum 

seeker in respect of whom that Member State decides that, under the Dublin II 

Regulation, another Member State is responsible. That obligation ceases when the 

applicant is actually transferred. 86 In that context, Saciri will permit the ECJ to 
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address the tension between the duties to provide material support and 

accommodation under the Reception Directive, on the one hand, and the limited 

material resources of the Member States, on the other hand. 87 

 

The Qualification Directive is the key instrument for determining whether asylum 

applicants qualify for refugee status or subsidiary protection. In Elgafaji, 88 a case 

concerning Iraqi nationals allegedly collaborating with the occupying forces at the 

time, the ECJ clarified the concept of subsidiary protection. That concept is 

essentially intended as a basis for extending protection outside the scope of the 

Geneva Convention. With a view to making the rather ambiguous Article 15(c) of the 

Directive 89 nevertheless effective, the Court concluded that the existence of a 

serious and individual threat to the life or person of an applicant for subsidiary 

protection was not subject to the condition that that applicant adduce evidence that 

he is specifically targeted by reason of factors particular to his personal 

circumstances. Furthermore, the existence of such a threat can exceptionally be 

considered to be established where the degree of indiscriminate violence 

characterising the armed conflict taking place reaches such a high level that 

substantial grounds are shown for believing that a civilian, returned to the relevant 

country or region, would, solely on account of his presence on the territory, face a 

real risk of being subject to that threat. 90 In other words, the ECJ left a crucial role 

for the national authorities of the Member States to determine at what point 

indiscriminate violence becomes an exceptional situation. 91 The relationship 

between protection attached to refugee status and subsidiary protection was also at 

issue in M. 92 That case concerned the right to be heard in the context of the 

procedure for examining an application for subsidiary protection. The ECJ held that 

the requirement that the Member State concerned cooperate with an applicant could 

not be interpreted as meaning that, where (i) a third country national requests 

subsidiary protection status after he has been refused refugee status and (ii) the 

competent national authority intends to reject that second application as well, the 

authority is on that basis alone obliged – before deciding – to inform the applicant of 

its proposal to reject his application and reasons for that proposal. However, where 

there are two separate procedures for examining applications for refugee status and 

for subsidiary protection, the right to be heard must be observed in each 

procedure. 93 The ECJ will have the chance in HN 94 to determine whether a national 

law is precluded from requiring that an application for subsidiary protection status 

can be considered only if the applicant has been refused refugee status for which he 

applied.  
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In Y and Z,95 the ECJ clarified what acts may constitute an ‘act of persecution’ within 

the meaning of Article 9(1)(a) of the Qualification Directive in the context of a serious 

violation of freedom of religion. Y and Z were two Pakistani nationals and active 

members of an Islamic reformist movement. They could not profess their faith 

publicly without being considered blasphemous, a charge punishable by 

imprisonment or even the death penalty. 96 The ECJ held that not all interference 

with the right to freedom of religion infringing Article 10(1) of the Charter is capable 

of constituting an ‘act of persecution’. In order to determine whether that is the case, 

the Court decided that the competent authorities must ascertain whether that person, 

as a result of exercising that freedom in his country of origin, runs a genuine risk of, 

inter alia, being prosecuted or subject to inhuman or degrading treatment or 

punishment. Finally, the applicant’s fear of being persecuted is to be considered 

well‑founded if, in the light of the applicant’s personal circumstances, the competent 

authorities consider that it is reasonabe to assume that, upon his return to his 

country of origin, the applicant will engage in religious practices which will expose 

him to a real risk of persecution. In assessing an application for refugee status, those 

authorities cannot reasonably expect the applicant to abstain from those religious 

practices. 97 The Court has now been asked to clarify a potentially at least as 

sensitive ground for persecution, viz. sexual orientation. In X, Y and Z 98 the Court is 

asked whether foreign nationals with a homosexual orientation form a particular 

social group as referred to in Article 10(1)(d) of the Qualification Directive and, if so, 

which homosexual activities fall within the scope of the Directive. The referring court 

also wants to know whether homosexuals can be expected to conceal their 

orientation in order to avoid persecution or whether they can be expected to exercise 

restraint when expressing that orientation. Crucially, the question also arises whether 

the criminalisation of homosexual activities in Sierra Leone, Uganda and Senegal, 

respectively, and the corresponding threat of imprisonment constitute an act of 

persecution. The Court’s holding in Y and Z 99 is likely to be relevant in that regard. 

 

The Court has also addressed the tension between the need for expeditious asylum 

procedures and the guarantees under the Asylum Procedures Directive. In Samba 

Diouf, the ECJ clarified that the principle of effective judicial protection and Article 39 

of the Asylum Procedures Directive do not preclude national rules under which no 

separate action may be brought against the decision of the competent national 

authority to deal with an application for asylum under an accelerated procedure, 

provided that the reasons which led that authority to examine the merits of the 

application under such a procedure can in fact be subject to judicial review in the 

action which may be brought against the final decision rejecting the application. 100 

The ECJ added in D. and A., 101 that the Asylum Procedures Directive does not 

preclude a Member State from examining by way of prioritised or accelerated 

procedure certain categories of asylum applications defined by reference to the 

nationality or the country of origin of the applicant. 102 
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5. CONCLUSION 

 

In Salahadin Abdulla, the ECJ correctly identified what is at stake in its asylum case-

law, which concerns ‘issues relating to the integrity of the person and to individual 

liberties, issues which relate to the fundamental values of the Union’. 103 At the same 

time, as Advocate General Trstenjak noted in her Opinion in N.S., one of the 

greatest challenges for the Union in creating the CEAS is establishing a fair but 

effective distribution of the respective burdens, associated with immigration, on the 

asylum systems of the Member States. 104 The ECJ’s case-law on asylum is at the 

crossroads of these often conflicting aspirations.  

 

In walking that tightrope, the ECJ has placed its case-law on asylum within the 

broader context of international refugee law and human rights law. As is clear from 

N.S., the ECJ has both embraced and actively advanced the human rights 

dimension of asylum law, 105 thereby arguably prefiguring the judicial dialogue with 

the ECtHR that is likely to emerge after the EU accedes to the ECHR. 106 Even so, 

whilst the ECJ’s case-law is mostly complementary to that of the ECtHR, it may in 

the future be inspired by the Charter to develop a more demanding standard of 

protection for asylum seekers. 107  

 

Likewise, as is clear from cases such as Bolbol and El Kott, the ECJ has become an 

important forum where protection can be sought, albeit indirectly, under the Geneva 

Convention. By aligning its case-law as much as possible with the Geneva 

Convention, the Court has also enabled the Member States to align their judicial and 

administrative practices both to their international obligations under the Geneva 

Convention and their obligations under EU Law. In that way, EU law acts as a 

catalyst for the enforcement of international law in the Member States’ legal orders. 

While the relatively limited number of references for a preliminary ruling in asylum 

matters has been lamented, 108 the analysis in this paper indicates that this area of 

the case-law is widening and deepening. That would suggest that the ECJ, and in 

particular the preliminary ruling procedure, may play a critical role in providing within 

the EU the consistency and unity in application and implementation that the Geneva 

Convention lacked in its original set-up. 
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