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ACCESS TO DOCUMENTS AND DATA PROTECTION  
IN THE EUROPEAN EXTERNAL ACTION SERVICE 

 
Geert De Baere 

 
1. INTRODUCTION 

 

The present note offers a commentary on Article 11 of the Council decision 

establishing the organisation and functioning of the EEAS, 1 which relates to access 

to documents, archives and data protection. As Article 11(2) regarding the EEAS 

archives appears to be rather self-explanatory, the following focuses on access to 

documents and data protection. The note is divided in three sections: first, the 

application of the principle of transparency to the EEAS will be analysed on the basis 

of the applicable decision of the High Representative and of existing practice and 

case-law on access to documents containing information regarding foreign policy 

matters, mainly regarding the application of Regulation 1049/2001; 2  second, the 

application of the principle of the protection of personal data to the EEAS will be 

analysed on the basis of the applicable decision of the High Representative and 

existing case-law and practice on personal data protection, mainly regarding 

Regulation 45/2001, 3 and some reflections are offered on the difficult balancing 

between those two principles in the light of the Court of Justice’s judgment in 

Bavarian Lager; third and finally, some recommendations for the EEAS will be 

suggested. Given that no equivalent information is at this point available for the 

EEAS, the following will occasionally refer to the Council’s and the Commission’s 

annual reports on access to documents, some of the numbers of which could 

arguably be extrapolated with respect to the EEAS. 

 

2. ACCESS TO DOCUMENTS: ARTICLE 11(1) 

 

The EEAS shall apply the rules laid down in Regulation (EC) 1049/2001 of 

the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission 

documents. The High Representative shall decide on the implementing 

rules for the EEAS.4 

 

Articles 1 and 10 TEU and 15(1) TFEU require decisions of the Union to be taken as 

openly as possible. Those affirmations ought to be seen against the background of 

the fact that, as Curtin put it, ‘a secret administrative culture is at the heart of many of 

the EU’s problems and exists right across the spectrum of its institutions and 

                                                 
1
 Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and functioning of the 

European External Action Service [2010] OJ L201/30. 
2
 Regulation (EC) 1049/2001 of 30 May 2001 of the European Parliament and the Council regarding 

public access to European Parliament, Council and Commission documents [2001] OJ L145/43. 
3
 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on 

the protection of individuals with regard to the processing of personal data by the Community 
institutions and bodies and on the free movement of such data [2001] OJ L8/1. 
4
 Note that the Presidency’s compromise text of 23 April 2010 (Council Doc. 8724/1/10) added the 

following footnote to what was then Article 10(1) (now Article 11(1)): ‘Without prejudice to the future 
arrangements with the European Parliament’.  
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organs’. 5 As the Court of Justice held in Schecke and Eifert, the principle of 

transparency ‘enables citizens to participate more closely in the decision-making 

process and guarantees that the administration enjoys greater legitimacy and is 

more effective and more accountable to the citizen in a democratic system’. 6 

 

That sentiment was also echoed by the Court in response to the fear that disclosure 

of an opinion of the Commission’s legal service relating to a draft decision could lead 

to doubts as to the lawfulness of the final decision. The Court held that it is ‘precisely 

openness in this regard that contributes to conferring greater legitimacy on the 

institutions in the eyes of European citizens and increasing their confidence in them 

by allowing divergences between various points of view to be openly debated. It is in 

fact rather a lack of information and debate which is capable of giving rise to doubts 

in the minds of citizens, not only as regards the lawfulness of an isolated act, but 

also as regards the legitimacy of the decision-making process as a whole’. 7 

 

Article 42 of the Charter of Fundamental Rights of the European Union (the 

Charter) 8 provides for any citizen of the Union, and any natural or legal person 

residing or having its registered office in a Member State to have a right of access to 

documents of the institutions, bodies, offices and agencies of the Union, whatever 

their medium. The Treaty of Amsterdam introduced what is now Article 15(3) TFEU 

(ex Article 255 TEC),9 which grants any citizen of the Union, and any natural or legal 

person residing or having its registered office in a Member State, a right of access to 

documents of the Union’s institutions, bodies, offices and agencies, whatever their 

medium. It is therefore probably safe to say that after Lisbon, the right of access to 

documents is a general principle of EU Law,10 applicable throughout the EU legal 

order, including in its external action.  

 

Regulation (EC) 1049/2001 of the European Parliament and the Council regarding 

public access to European Parliament, Council and Commission documents was 

adopted on 30 May 2001. 11 Article 11(1) of Council Decision 2010/427/EU explicitly 

provides for Regulation 1049/2001 to apply to the EEAS. 12 The Court of Justice has 

held that, in accordance with its first recital, that regulation ‘reflects the intention 

expressed in the second paragraph of Article 1 EU – inserted by the Treaty of 

                                                 
5
 D Curtin, Executive Power of the European Union. Law, Practices, and the Living Constitution (Oxford: 

OUP, 2009) 206, also suggesting that this may be explained by the diplomatic origins of international 
relations (at 244). 
6
 Joined Cases C-92/09 and C-93/09 Volker und Markus Schecke and Eifert [2010] ECR I-11063, para 

68. 
7
 Case C-506/08 P Sweden v MyTravel and Commission [2011] ECR I-0000, para 113. See similarly as 

regards an opinion of the legal service of the Council: Joined Cases C-39/05 P and C-52/05 P Sweden 
and Turco v Council [2008] ECR I-4723, para 59. 
8
 [2010] OJ C83/389. 

9
 On the relationship between Arts 254 and 255 TEC (now Arts 297 and 15 TFEU) and its implications 

for Regulation 1049/2001, see the Opinion of Sharpston AG in Case C-345/06 Heinrich [2009] ECR I-
1659, points 54–59. 
10

 See already before Lisbon, e.g. the Opinion of Advocate General Léger in Case C-353/99 P Council v 
Hautala [2001] ECR I-9565, points 38-95; K Lenaerts, ‘“In the Union We Trust”: Trust-Enhancing 
Principles of Community Law’ (2004) 41 Common Market Law Review 321. 
11

 [2001] OJ L145/43. 
12

 Nevertheless, the Commission has suggested that Article 3 of the Regulation should be amended to 
include a point 3, defining ‘institutions’ as ‘institutions, bodies, offices and agencies of the European 
Union, including the European External Action Service’: Proposal for a Regulation of the European 
Parliament and of the Council amending Regulation (EC) No 1049/2001 regarding public access to 
European Parliament, Council and Commission documents, COM(2011) 137 final, 5. 
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Amsterdam – of marking a new stage in the process of creating an ever closer union 

among the peoples of Europe, in which decisions are taken as openly as possible 

and as closely as possible to the citizen. As is stated in recital 2 in the preamble to 

Regulation 1049/2001, the right of public access to documents of the institutions is 

related to the democratic nature of those institutions’.13 In other words, the ‘principle 

of openness’ in the second paragraph of Article 1 TEU is ‘crystallised’ by Regulation 

1049/2001. 14 The intention of Regulation is therefore, ‘to give the fullest possible 

effect to the right of public access to documents of the institutions’. 15 Recital 7 in the 

preamble to the Regulation further provides for it to apply to the CFSP. 16 Indeed, in 

its 2010 report on access to documents, the Council notes that of the Council 

documents disclosed in full following application for public access in 2010, 11,7 % 

concerned the CFSP, and of the total number of documents disclosed (in full or in 

part), 11 % concerned the CFSP. 17 Furthermore, the interest in external relations 

and the CFSP increased compared to the previous year (14,4 % of the applications 

in 2010 as against 12,2 % in 2009). 18  

 

Nevertheless, recital 4 in the preamble to the Regulation states that its objective is 

‘to give the fullest possible effect to the right of the public access to documents’, and 

recital 11 states that ‘all documents of the institutions should be accessible to the 

public’, but precedes that confirmation by the words ‘in principle’. As Advocate 

General Geelhoed argued in his Opinion in Sison, it is therefore clear that there can 

be no absolute right of access to documents. 19 The right of public access to 

documents is subject to certain limitations based on grounds of public or private 

interest mentioned in the Regulation. More specifically, Article 4 provides that the 

institutions are to refuse access to a document where its disclosure would undermine 

the protection of one of the interests protected by that provision. 20 However, as 

derogations from the principle of the widest possible public access to documents, 

those exceptions must be interpreted and applied strictly. That implies that if the 

institution concerned decides to refuse access to a document that it has been asked 

to disclose, it must, in principle, explain how disclosure of that document could 

‘specifically and effectively’ undermine the interest protected by the exception 

provided for in Article 4 of the Regulation upon which it is relying, and the risk of that 

undermining must be reasonably foreseeable and not purely hypothetical. 21 Most 

pertinently for external action and hence for the EEAS, Article 4(1)(a) of the 

Regulation determines that institutions are to refuse access to a document where 

disclosure would undermine the protection of the public interest as regards public 

security, defence and military matters, and international relations, as well as the 

financial, monetary or economic policy of the Union or a Member State. Documents 

affecting public security, defence and military matters also constitute the category of 

‘sensitive documents’. These originate from the institutions or the agencies 

established by them, from Member States, third countries or international 

                                                 
13

 MyTravel, para 72 and the case-law cited there. 
14

 Case C-477/10 P Commission v Agrofert Holding [2012] ECR I-0000, para 88. 
15

 MyTravel, para 73, relying on recital 4 in the preamble to Regulation 1049/2001 and on its Article 1. 
16

 Recital 7 in the preamble to the Regulation. See also the Opinion of Advocate General Geelhoed in 
Case C-266/05 P Sison v Council [2007] ECR I-1233, point 34. 
17

 Council annual report on access to documents 2010, 13. 
18

 Ibid. 
19

 Opinion of Advocate General Geelhoed in Sison (ECJ), point 24. 
20

 See also recital 11 in the preamble to the Regulation.  
21

 MyTravel, paras 74-76 and the case-law cited there. 



 6  

organizations, and are classified as ‘TRÈS SECRET/TOP SECRET’, ‘SECRET’ or 

‘CONFIDENTIEL’ – the same categories as in the infamous Solana Decision 22 – in 

accordance with the rules of the institution concerned. 23 In other words, the 

applicable rules are the rules of the organization or State from which the document 

originates, even though they might be stricter than the corresponding EU rules. EU 

practice appears to be to accept the original security classification. 24 Applications for 

access have to be handled only by those persons who have a right to acquaint 

themselves with those documents, who also have to assess which references to 

sensitive documents could be made in the public register.25 Sensitive documents are 

recorded in the register or released only with the consent of the originator. 26 None 

the less, an institution that refuses access to a sensitive document has to give the 

reasons for its decision.27 The rules of the institutions concerning sensitive 

documents are to be made public and the Commission and the Council have to 

inform the European Parliament regarding sensitive documents in accordance with 

arrangements agreed between the institutions.28 It has been argued that the 

Regulation in fact goes beyond the ‘Solana coup’ in some respects: the exceptions 

are not restricted to foreign, security, and defence documents, but cover international 

relations in general and the monetary or economic policy of the Union or a Member 

State. Moreover, the reasons for restricting or denying access to documents are still 

too vague, and hence imply the possibility of increasingly broad interpretations. 29 

This may be the rather high price to pay for a further development of the Union’s 

foreign and security policy and notably for closer cooperation with NATO. 30 

Nevertheless, the Council’s 2010 report on access to documents notes that the 

processing of applications for public access to classified documents requires 

thorough investigation by the relevant departments of the General Secretariat of the 

Council. In 2010 the Transparency Department examined a total of 617 classified 

documents including 41 classified as ‘CONFIDENTIEL UE’ and 576 classified as 

‘RESTREINT UE’, notably concerning the CFSP (24 %) and ESDP (22 %). 31 

The Regulation does not contain any specific conditions or limitations applicable to 

the public access to documents in the sphere of the CFSP, which can be found in 

other documents, notably in Council Decision 2011/292/EU of 31 March 2011 on the 

                                                 
22

 See Art 2(1) of the Decision of the Secretary-General of the Council/High Representative for the 
Common Foreign and Security Policy of 27 July 2000 on measures for the protection of classified 
information applicable to the General Secretariat of the Council [2000] OJ C239/1, on which see G De 
Baere, Constitutional Principles of EU External Relations (Oxford: OUP, 2008) 172-173. 
23

 Art 9(1). 
24

 Curtin, Executive Power of the European Union, 230-232. 
25

 Art 9(2). Compare the Council annual report on access to documents 2010, 8, noting that in the case 
of sensitive documents, the author specifies the references that may be permitted to appear in the 
register. 
26

 Art 9(3). The Court has held that Article 9(3) applies equally to documents originating in Member 
States and in non-member countries: Sison (ECJ), para 75. 
27

 In a manner that does not harm the interests protected in Art 4: Art 9(4). 
28

 Art 9(6)–(7). 
29

 RA Wessel, ‘Good Governance and EU Foreign, Security and Defence Policy’ in DM Curtin and RA 
Wessel (eds), Good Governance and the European Union: Reflections on Concepts, Institutions and 
Substance (Antwerp and Oxford: Intersentia, 2005) 233–234; cf J Heliskoski and P Leino, ‘Darkness at 

the Break of Noon: the Case Law on Regulation No. 1049/2001 on Access to Documents’ (2006) 43 
Common Market Law Review 778. 
30

 See Council Decision 2003/211/CFSP of 24 February 2003 concerning the conclusion of the 
Agreement between the European Union and the North Atlantic Treaty Organisation on the Security of 
Information [2003] OJ L80/35. 
31

 As well as the area of justice and home affairs (39 %). See Council annual report on access to 
documents 2010, 9. 
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security rules for protecting EU classified information. 32 Pending the adoption by the 

High Representative of equivalent rules for protecting classified information, the 

EEAS is to apply mutatis mutandis those security rules of the Council, and the High 

Representative is to take all necessary measures to implement those rules in the 

EEAS. 33 Those rules provide, inter alia, for EU classified information to be classified 

at four different levels: TRÈS SECRET UE/EU TOP SECRET, SECRET UE/EU 

SECRET, CONFIDENTIEL UE/EU CONFIDENTIAL, RESTREINT UE/EU 

RESTRICTED, depending on whether the unauthorised disclosure of the information 

and material at issue could cause exceptionally grave prejudice, could seriously 

harm, or could harm the essential interests of the EU or of one or more of the 

Member States, or whether such disclosure could be disadvantageous to the 

interests of the EU or of one or more of the Member States, respectively. 34 

Nevertheless, the General Court has recently recalled in its judgment in In ‘t Veld 

that although the classification of a document as ‘RESTREINT UE’, pursuant to 

Council Decision 2001/264/EC, the predecessor to Council Decision 2011/292/EU, 

may be an indication as to the sensitive content of that document, it is not sufficient 

to justify application of the exceptions set out in Article 4 of Regulation 1049/2001. 35  

On 19 July 2011, the High Representative adopted Decision 2011/C 243/08 on the 

rules regarding access to documents. 36 In accordance with that decision, any citizen 

of the Union or any natural or legal person residing or having its registered office in a 

Member State, is to have a right of access to EEAS documents according to the 

principles, conditions and limits laid down in Regulation 1049/2001 and the specific 

provisions laid down in the Decision. This right of access concerns documents held 

by the EEAS, namely, documents drawn up or received by it and in its possession. 37 

                                                 
32

 Council Decision 2011/292/EU [2011] OJ L141/17. That decision repealed and replaced Council 
Decision 2001/264/EC of 19 March 2001 adopting the Council's security regulations [2001] OJ L101/1, 
as last amended by Council Decision 2007/438/EC of 18 June 2007 amending Decision 2001/264/EC 
adopting the Council’s security regulations [2007] OJ L164/24. 
33

 Art 3(1) of Decision 2011/C 304/05 of the High Representative of the Union for Foreign Affairs and 
Security Policy of 15 June 2011 on the security rules for the European External Action Service [2011] 
OJ C304/7. 
34

 Art 2(2) of Council Decision 2011/292/EU. Further guidance on these categories can be gleaned from 
Council Document 10872/11 on the Policy on creating EU classified information. See also A Rettman, 
‘What is “SECRET UE” anyway?’ EUObserver 24 September 2012, who cites sources providing the 
following more concrete indication of the potential contents of sensitive documents: ‘They said 
RESTREINT files normally cover: operational plans for EU civilian/police missions; updates on security 
risks at the EU's foreign embassies; EU ambassadors' political reports; details of upcoming sanctions 
on small countries such as Belarus or Burma; reports on contacts with dissidents who visit the EU 
capital or in their home country. CONFIDENTIEL texts would be: plans for EU military missions; 
sanctions decisions on important countries such as China or Iran; reports containing EU officials and 
diplomats' personal judgements on third countries' VIPs; details of talks by EU diplomats in the Political 
and Security Committee; discussions in the Council's counter-terrorism group; some reports on 
terrorism and foreign crises by IntCen, the European External Action Service's (EEAS) intelligence-
sharing office; the EU's negotiating position in bilateral trade talks. SECRET papers would include: 
information about EU or non-EU ministers or leaders which could be used against them; reports with 
names of foreign officials who leak sensitive information; the EU's negotiating position on a major 
international agreement designed to generate wealth for the Union; most IntCen reports; details of the 
"P5+1" anti-nuclear-proliferation talks with Iran; details of "Quartet" talks on the Middle East Peace 
Process. TRES SECRET documents could be: advance warning of a coup d'etat in a foreign country; 
the cryptographic keys to EU communications networks; information which exposes high-level 
intelligence sources.’ 
35

 Case T-529/09 In 't Veld v Council [2012] ECR II-0000, para 21. 
36

 Decision 2011/C 243/08 of the High Representative of the Union for Foreign Affairs and Security 
Policy of 19 July 2011 on the rules regarding access to documents [2011] OJ C243/16. 
37

 Art 1(1) of Decision 2011/C 243/08. Any natural or legal person not residing, or not having their 
registered office, in one of the Member States is to enjoy the same right of access to EEAS documents, 
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The Decision sets out how an application is to be made in accordance with what time 

limits and who is to handle the replies. 38 If the answer to an application is even partly 

negative, it is to state the reasons for the refusal based on one of the exceptions set 

out in Regulation 1049/2001. 39 Specific rules apply with respect to third party 

documents held by the EEAS. If the EEAS receives an application for a document 

which it holds, but which originates from a third party, the third party is to be 

consulted unless it is clear that the document is or is not to be disclosed, in light of 

the exceptions set out in Regulation 1049/2001. Nevertheless, the application is to 

be granted without consultation of the third party if the document has already been 

made public by its author, or under Regulation 1049/2001 or similar provisions. 40 

The third party must be consulted if the document is ‘sensitive’ pursuant to Article 9 

of the Regulation, or if the document originates from a Member State and the 

Member State has requested the EEAS not to disclose the document without its prior 

agreement under Article 4(5) of Regulation 1049/2001. Such a request by a Member 

State must be made in writing. 41 In the absence of a reply from the third party (which 

is to be consulted in writing and given a reasonable time limit for reply) within the 

time limit, or if the third party is unidentifiable or untraceable, the EEAS is to decide 

on the application in light of the exceptions set out in Regulation 1049/2001, taking 

into account the legitimate interests of the third party on the basis of the information 

at the disposal of the EEAS. 42 The EEAS can, however, also give access to a 

document against the wishes of the third party. In that case, it is to inform the third 

party of its intention to disclose the document within the deadline applicable under 

Regulation 1049/2001, and of the remedies available to the third party to oppose 

disclosure. 43 Where an application for access to a document concerns a sensitive 

document covered by Article 9 of Regulation 1049/2001 or another document 

classified under the EEAS security rules, it is to be handled by officials entitled to 

acquaint themselves with the document. Furthermore, reasons are to be given on 

the basis of the exceptions listed in Article 4 of Regulation 1049/2001 for any 

decision refusing access to all or part of a classified document. If the requested 

document cannot be refused on the basis of those exceptions, the official handling 

the application is to ensure that the document is declassified before it is sent to the 

applicant. 44 Finally, apart from determining the possible modalities of access to 

EEAS documents,45 the Decision also provides for the EEAS to maintain a register of 

documents accessible via its website. 46 The decision of the High Representative in 

large part reflects existing practice and case-law and needs to be read in the light 

thereof. As Craig put it, even if transparency is regarded as a general principle of EU 

                                                                                                                                           
subject to the same principles, conditions and limits, and on the same terms, with the exception of the 
right to make a complaint to the European Ombudsman (Art 1(2)). 
38

 Arts 2-4 of Decision 2011/C 243/08. 
39

 Art 5 of Decision 2011/C 243/08. The answer must also inform the applicant of his right to submit a 
confirmatory application (in the case of an answer to an initial application) or the other remedies 
available to him (in the case of an answer to a confirmatory application). 
40

 Art 6(1)-(2) of Decision 2011/C 243/08. 
41

 Art 6(3) of Decision 2011/C 243/08. 
42

 Art 6(4)-(5) of Decision 2011/C 243/08. 
43

 Art 6(6) of Decision 2011/C 243/08. Conversely, the possibility of consultation of the EEAS by a 
Member State or another institution, body, office or agency of the Union which has received an 
application for a document within its possession but which originates from the EEAS is also provided for 
(Art 7).  
44

 Art 8 of Decision 2011/C 243/08. 
45

 Art 9 of Decision 2011/C 243/08. 
46

 Art 10 of Decision 2011/C 243/08. 
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law, its impact on citizens is crucially dependent on the detailed meaning accorded 

to the principle, especially by the judiciary. 47 The following offers a concise overview 

of the case-law that is arguably most relevant to the EEAS. 

 

The Court of Justice appears, in general, to be very restrained in its review of 

decisions of institutions refusing access to documents on the basis of public interest. 

In its judgment in Sison, the Court drew a parallel with judicial review of compliance 

with the principle of proportionality, 48 where the Court has held that the Union 

legislature must be allowed a broad discretion in areas which involve political, 

economic, and social choices on its part, and in which it is called upon to undertake 

complex assessments. The legality of a measure adopted in those fields can thus be 

affected only if the measure is manifestly inappropriate having regard to the objective 

which the competent institution is seeking to pursue.49 As regards the scope of the 

judicial review of the legality of a decision of the Council refusing public access to a 

document on the basis of one of the exceptions relating to the public interest 

provided for in Article 4(1)(a) of Regulation 1049/2001, the Court confirmed the 

General Court’s finding that the Council must be recognized as ‘enjoying a wide 

discretion for the purpose of determining whether the disclosure of documents 

relating to the fields covered by those exceptions could undermine the public 

interest’ and that ‘the Community Court’s review of the legality of such a decision 

must therefore be limited to verifying whether the procedural rules and the duty to 

state reasons have been complied with, whether the facts have been accurately 

stated, and whether there has been a manifest error of assessment or a misuse of 

powers’.50 The Court referred in that regard to the ‘particularly sensitive and essential 

nature of the interests protected by Article 4(1)(a)’ of the Regulation, and held that 

combined with the fact that access must be refused by the institution if disclosure of 

a document to the public would undermine those interests, the decision whether or 

not to disclose a document has ‘a complex and delicate nature which calls for the 

exercise of particular care. Such a decision requires, therefore, a margin of 

appreciation’. 51 The Court of Justice thereby confirmed the General Court’s 

assessment of the scope of its review, 52 and in so doing in fact also sanctioned the 

General Court’s reliance on pre Regulation 1049/2001 case-law for that purpose. 53 

To underscore the limited nature of its review, the Court referred to the fact that an 

examination of the travaux préparatoires makes it clear that various proposals 

intended to define more precisely the scope of the public-interest exceptions in 

Article 4(1)(a) of the Regulation, ‘which would undoubtedly have enabled the 

opportunities for judicial review in regard to the institution’s assessment to be 

correspondingly increased’, were not accepted. 54 The Court further also held that 

                                                 
47

 P Craig, EU Administrative Law (2
nd

 edn, Oxford: OUP, 2012) 366. 
48

 In accordance with settled case-law, that principle requires that measures implemented by acts of the 
European Union are appropriate for attaining the objective pursued and do not go beyond what is 
necessary to achieve it: see, most recently, Case C-145/10 Painer [2011] ECR I-0000, para 106. 
49

 The Court referred to Case C-344/04 IATA and ELFAA [2006] ECR I-403, para 80 and the case-law 
there cited. 
50

 Sison (ECJ), paras 33–34,  
51

 Sison (ECJ), para 35. 
52

 Joined Cases T-110/03, T-150/03, and T-405/03 Sison v Council [2005] ECR II-1429, paras 46–47. 
53

 Case T-14/98 Heidi Hautala v Council [1999] ECR II-2489, paras 71–72; and Case T-211/00 Aldo 
Kuijer v Council [2002] ECR II-485, para 53. See Heliskoski and Leino, ‘Darkness at the Break of Noon’, 

762. 
54

 Sison (ECJ), paras 37–38: The Court referred in particular to two proposed amendments: first, the 
clarification contained in the Proposal of 27 June 2000 for a Regulation of the European Parliament and 
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the purpose of Regulation 1049/2001 is to give the general public a right of access to 

documents of the institutions and not ‘to lay down rules designed to protect the 

particular interest which a specific individual may have in gaining access to one of 

them’. Even assuming that Mr Sison had a right to be informed in detail of the nature 

and cause of the accusation made against him, which led to his inclusion on a list of 

people whose funds were to be frozen, and even if such right entailed access to 

documents held by the Council, such a right could not be exercised by having 

recourse to the mechanisms for public access to documents implemented by 

Regulation  1049/2001.55 The Court also sanctioned the Council’s brief statement of 

reasons to the effect that disclosure of the documents would give the persons who 

were the subject of that information the opportunity to undermine the action taken by 

the public authorities, and as regards the involvement of third states in the fight 

against terrorism. It held that the brevity was justified by the need not to undermine 

‘the sensitive interests protected by the exceptions to the right of access established 

by the first and third indents of Article 4(1)(a) of Regulation No 1049/2001 through 

disclosure of the very information which those exceptions are designed to protect’.56 

The Court here shows substantial deference to the Council and its approach to 

judicial review seems fairly ‘hands-off’. While on a more general level such an 

approach may assuage fears about the Court’s approach to international relations 

should it ever be granted wider jurisdiction – notably in the CFSP – it is questionable 

whether quite such a light touch is justified in access to documents cases. Requiring 

a less Sibylline statement of reasons from the institutions, including the EEAS, to 

justify their refusal of access to a document would, for example, not necessarily need 

to conflict with the interests such a refusal seeks to protect. Surely a more balanced 

approach to the conflicting interests of ensuring the ‘widest possible access to 

documents’57 and the need for secrecy could be found. At any rate, a situation must 

be avoided in which ‘magic phrases’ such as ‘fight against international terrorism’ 

and ‘involvement of third states’ are used as automatic trump cards to limit the right 

of access to EEAS documents. 58 Such an approach to Article 4(1)(a) of Regulation 

No 1049/2001 could potentially severely limit the possibility or access to EEAS 

documents, which by definition will pertain to international relations and hence as a 

rule involve third states. 

 

The General Court too has by and large been deferential and restrained in its review 

of the reliance on Article 4(1)(a) by other institutions. For example, in WWF 

European Policy Programme the General Court upheld the Council’s refusal of 

                                                                                                                                           
of the Council regarding public access to European Parliament, Council and Commission documents 
[2000] OJ C177E70, which was intended to restrict the scope of application of those exceptions to 
cases which could ‘significantly undermine’ the protection of those interests; and second, the 30th 
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55
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56

 Sison (ECJ), paras 80–83. 
57

 Art 1(a) of Regulation 1049/2001. 
58

 cf Heliskoski and Leino, ‘Darkness at the Break of Noon’, 756. 



 11  

access to certain documents relating to the meeting of the committee of the Council 

known as ‘the Article 133 Committee’, in particular a note, drawn up by the 

Commission’s staff and entitled ‘Sustainability and Trade after Cancun’, covering a 

wide range of issues concerning the follow-up to the Cancun conference, which 

raised questions on how issues in the field of trade should be treated during the 

multilateral negotiations in the World Trade Organisation (WTO). The Court noted 

that the Council refused to grant access to the note so as not to risk upsetting the 

negotiations that were taking place at that time in a sensitive context, which was 

characterized by resistance on the part of both the developing and the developed 

countries and the difficulty in reaching an agreement, as illustrated by the breakdown 

of negotiations at the WTO Ministerial Conference in Cancun in September 2003. 

Thus, the Court concluded that in considering that disclosure of that note could have 

undermined relations with the third countries referred to in the note and the room for 

negotiation needed by the Community and its Member States to bring those 

negotiations to a conclusion, the Council did not commit a manifest error of 

assessment and was right to consider that disclosure of the note would have entailed 

the risk of undermining the public interest as regards international relations and the 

Community’s financial, monetary and economic policy, which was reasonably 

foreseeable and not purely hypothetical. 59 The Council had also refused partial 

access, which it justified on the ground that the note consisted entirely of elements of 

analysis and observations on the positions of a number of the Community’s partners 

in negotiations within the WTO and on negotiating options open to Community 

negotiators, the disclosure of which would have seriously undermined the conduct of 

the ongoing negotiations. The Council further stated that the note had been designed 

to provide experts, such as the Members of the Committee, with information. The 

General Court therefore held it to be apparent from the contested decision that, in 

view of the fact that the first item on the agenda of the meeting of the Committee was 

concerned with an analysis of the status of negotiations within the WTO and the fact 

that the note had been previously distributed to the Members of the Committee for 

that purpose, the whole content of the note had to be regarded as sensitive and, 

accordingly, was covered in its entirety by the public interest as regards the 

Community’s international relations and economic policy, protected by the exception 

laid down in the third and fourth indents of Article 4(1)(a) of the Regulation. 60 

 

Nevertheless, more recently, possibly spurred on by recent case-law of the Court of 

Justice applying other Article 4 exceptions more strictly, the General Court appears 

to be willing to conduct a very thorough review of any reliance by an institution on the 

exception in Article 4(1)(a) with respect to the protection of the public interest in the 

field of international relations.  

 

For example, in its judgment in Germany v Commission, the General Court was 

asked by Germany to annul a Commission decision granting certain citizens access 

to documents submitted by Germany in an infringement procedure against it. 

Germany had in that regard argued that that communications between it and the EU 

institutions are covered by the concept of ‘international relations’, referred to in the 

third indent of Article 4(1)(a). The General Court noted that that the concept of 

                                                 
59
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60

 WWF European Policy Programme, paras 52-53. 
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‘international relations’ to which the third indent of Article 4(1)(a) refers is ‘a concept 

peculiar to EU law’ and not therefore dependent on the meaning attributed to it by 

the national laws of the Member States. Somewhat unnecessarily perhaps, the 

General Court went on to rely on Van Gend & Loos61 and Opinion 1/91, 62 recalling 

that unlike ordinary international treaties, the EU’s founding treaties established a 

new legal order, with its own institutions, for the benefit of which the States have 

limited their sovereign rights in ever wider fields and the subjects of which comprise 

not only Member States but also their nationals, and concluded that for the purposes 

of achieving the objectives of the EU in the fields which it covers, relations between 

the Member States and the EU institutions come under the constitutional charter 

which the Treaties have established. 63 The General Court added, convincingly, that 

the position argued for by Germany that communications between it and the EU 

institutions are covered by the concept of ‘international relations’ would make it 

possible for a significant proportion of the documents relating to EU activities to be 

removed from the scope of the public right of access to documents of the institutions, 

which would undermine the objective of transparency pursued by Regulation 

1049/2001 and would be incompatible with the principle set out above that the 

exceptions in the Regulation must be narrowly construed and applied. The 

Commission had therefore been right in stating that the reason put forward by 

Germany concerning protection of international relations was not, prima facie, 

valid. 64 Had the General Court held otherwise, the entire system of access to 

documents would have been put in jeopardy. 

 

The most remarkable recent judgment of the General Court with respect to the 

exception in Article 4(1)(a) regarding the protection of the public interest in the field 

of international relations is in the In ‘t Veld case. That cased concerned an opinion of 

the Council’s Legal Service, issued in the context of the adoption of the Council 

decision authorising the opening of negotiations, on behalf of the EU, for an 

international agreement between the EU and the USA in order to make available to 

the US Treasury Department financial messaging data to prevent and combat 

terrorism and terrorist financing. That opinion was, in essence, concerned with the 

legal basis of that decision and with the respective competences of the European 

Union and the then European Community. 65 The General Court, having familiarised 

itself with the document in question, was able to establish that the legal analysis 

carried out in that document included some passages connected with the objectives 

pursued by the EU in the negotiations, especially insofar as that document dealt with 

the specific content of the envisaged agreement. The disclosure of those elements 

would damage the climate of confidence in the negotiations that were ongoing at the 

time the contested decision was adopted. Furthermore, the risk stemmed from the 

disclosure of the particular assessment of those matters by the Council Legal 

Service and, therefore, the mere fact that the matters themselves were known to the 

public did not invalidate that consideration. Therefore, in order to refuse to disclose 

those passages in the requested document containing the analysis of the specific 

content of the envisaged agreement that could have revealed the strategic objectives 

                                                 
61
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pursued by the EU in the negotiations, the Council could lawfully invoke the risk that 

the interest protected by the exception in the third indent of Article 4(1)(a) might be 

undermined. 66 However, the General Court then went on to hold that, contrary to the 

claims of the Council and the Commission, the risk of disclosing positions taken 

within the institutions regarding the legal basis for concluding a future agreement did 

not in itself establish the existence of a threat to the EU’s interest in the field of 

international relations. 67 It referred in that regard to the Court of Justice’s judgment 

in CITES 68 and to Opinion 2/00, 69 where the Court held that the choice of the 

appropriate legal basis, both for internal and international EU activity, has 

constitutional significance. Since the EU has only conferred powers, it must 

necessarily link the measure that it wishes to adopt to a provision of the Treaty which 

empowers it to approve such a measure. Moreover, the choice of the legal basis for 

a measure, including one adopted in order to conclude an international agreement, 

must rest on objective factors which are amenable to judicial review, such as, in 

particular, the aim and the content of the measure. The General Court concluded 

from that case-law that since the choice of the legal basis rests on objective factors 

and does not fall within the discretion of the institution, any divergence of opinions on 

that subject could not be equated with a difference of opinion between the 

institutions as to matters which relate to the substance of the agreement. 

Accordingly, the mere fear of disclosing a disagreement within the institutions 

regarding the legal basis of a decision authorising the opening of negotiations on 

behalf of the EU was not a sufficient basis for concluding that the protected public 

interest in the field of international relations may be undermined. 70 The General 

Court also went on to hold that the threat invoked by the Commission 71 to the EU’s 

credibility during negotiations that could result from the disclosure of a document 

establishing the existence of doubts regarding the choice of the legal basis could not 

be presumed from the existence of a legal debate as to the extent of the powers of 

the institutions with regard to the international activity of the EU. Indeed, the Court 

continued, any confusion as to the nature of its powers, liable to weaken the EU in 

defending its position in international negotiations, which may arise from the failure 

to indicate a legal basis, ‘can only be made worse in the absence of a prior objective 

debate between the institutions concerned regarding the legal basis of the action 

envisaged’. 72 The General Court further referred to the existence of the procedure 

pursuant to Article 218(11) TFEU (ex Article 300(6) TEC) specifically designed to 

prevent complications, both at EU level and in international law, resulting from an 

incorrect choice of legal basis. 73 The Court did not elaborate that point any further, 

but it was presumably referring to the fact that EU law specifically provides for a 

procedure to have a semi public debate, or at least in front of a court of law sitting in 

public, about the legal basis of an international agreement without that fact in itself 

being regarded as damaging for the EU’s international position. At any rate, the 
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Court added, the debate was by now in the public domain, having been mentioned in 

a resolution by the European Parliament. 74 The Council had also made reference to 

the fact that the opinion of its Legal Service touches on certain points of the draft 

negotiating directives, knowledge of which could have been exploited by the other 

party to the negotiations. The General Court acknowledged that that consideration 

was sufficient to establish a risk that the EU’s interest in the field of international 

relations may be undermined, but pointed out that it only concerned those elements 

of the requested document which relate to the content of the negotiating directives. 

The General Court therefore concluded that, with the exception of those elements of 

the requested document that concern the specific content of the envisaged 

agreement or the negotiating directives, which could reveal the strategic objectives 

pursued by the EU in the negotiations, the Council had not shown how, specifically 

and actually, wider access to that document would have undermined the public 

interest in the field of international relations, and partially annulled the contested 

decision of refusal of access. 75 In addition, the General Court held that since the 

possibility that the public interest in the field of international relations could be 

undermined is covered by a separate exception in the third indent of Article 4(1)(a) of 

the Regulation, the mere fact that the legal advice at issue concerned the field of the 

international relations of the EU was not in itself sufficient for the application of the 

exception laid down in the second indent of Article 4(2) of the Regulation with 

respect to legal advice. The Council could therefore not reasonably rely on the 

general consideration that a threat to a protected public interest may be presumed in 

a sensitive area, in particular concerning legal advice given during the negotiation 

process for an international agreement. 76  The General Court also referred to the 

Court of Justice’s case-law according to which the risk that the disclosure of legal 

advice relating to a decision-making process could give rise to doubts concerning the 

lawfulness of the adopted acts is not sufficient to constitute a threat to the protection 

of legal advice, 77 and held that it was, in principle, transposable to the field of the 

international activity of the EU, because the decision-making process in that area is 

not exempt from the application of the principle of transparency. 78 There appears to 

have been some disagreement among the parties before the General Court as to 

whether, in the process leading up to the adoption of an international agreement 

concerning matters of EU legislation, the Council is acting in its legislative capacity. 

The Court considered that initiating and conducting negotiations in order to conclude 

an international agreement falls, in principle, within the domain of the executive, and 

that public participation in the procedure relating to the negotiation and the 

conclusion of an international agreement is necessarily restricted, in view of the 

legitimate interest in not revealing strategic elements of the negotiations. The Court 

therefore concluded that the Council was not acting in its legislative capacity, but 

added that application of the considerations connected with the principle of the 

transparency of the decision-making process of the EU could not be ruled out in 

international affairs, especially where a decision authorizing the opening of 

negotiations involves an international agreement which may have an impact on an 
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area of the EU’s legislative activity. 79 Furthermore, the General Court also applied 

the Court of Justice’s holding in MyTravel that it is precisely openness concerning 

legal advice that contributes to conferring greater legitimacy on the institutions in the 

eyes of European citizens. The General Court rejected the Commission’s argument 

that the situation at issue differed from the one in that case, holding that the fact that 

the document in question concerned an area potentially covered by the exception 

relating to the protection of the public interest in the field of international relations is 

irrelevant for the purposes of assessing the application of the separate exception, 

relating to the protection of legal advice, provided for in the second indent of Article 

4(2) of the Regulation. 80 In addition, the General Court held that whilst the fact that 

the procedure for concluding the international agreement was still ongoing at the 

time of the adoption of the contested decision could be invoked in assessing the risk 

that the public interest relating to the protection of legal advice might be undermined, 

that argument was not conclusive in ascertaining whether, despite that risk, there 

exists any overriding public interest justifying disclosure. Indeed, the Court 

concluded, ‘the public interest in the transparency of the decision‑making process 

would become meaningless if, as the Commission proposes, it were to be taken into 

account only in those cases where the decision‑making process has come to an 

end’. 81 Finally, the General Court examined the application of Article 4(6) of the 

Regulation, according to which if only parts of the requested document are covered 

by any of the exceptions, the remaining parts of the document are to be released. In 

accordance with settled case-law of the Court of Justice, it carried out that 

examination in the light of the principle of proportionality. 82 In the case at issue, the 

Council had granted partial access, 83 but only to a very limited extent, in essence 

limited to the introductory part of the decision. The General Court noted that it was 

clear that the Council had merely established the risk of a threat to the public interest 

in the field of international relations concerning those elements that relate to the 

specific content of the envisaged agreement or the negotiating directives and that 

could reveal the strategic objectives pursued by the EU in the negotiations. The 

Court held that that ground only applied to part of the redacted passages of the 

document concerned, and that those passages also contain legal considerations 

relating to the relevant rules of EU law or dealing generally with the application of 

those rules in the area covered by the envisaged agreement, which may not 

automatically be considered as concerning the specific content of the agreement or 

the negotiating directives. The error established in applying the third indent of Article 

4(1)(a) of the Regulation therefore led the General Court to the conclusion that the 
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Council’s analysis as to the extent of the partial access was unlawful, and it partially 

annulled the contested decision. 84 

 

The General Court’s judgment in In ‘t Veld is clearly bold and progressive, especially 

when compared to earlier more deferential judgments, such as in WWF European 

Policy Programme. 85 The Council could therefore be forgiven for probably being 

somewhat taken aback by the General Court’s judgment in In ‘t Veld. Unsurprisingly, 

the Council’s appeal to the judgment is currently pending before the Court of 

Justice. 86  

 

It is worth considering how important the exceptions in Article 4(1)(a) of Regulation 

1049/2001 are in daily practice. In its 2010 annual report on access to documents, 

the Council notes that with regard to initial applications, the protection of the public 

interest as regards international relations (24,3 %), public security (7 %), and 

defence and military matters (1,9 %) were among the grounds for refusal most 

frequently invoked in 2010. Furthermore, in 31,7 % of cases, several grounds for 

refusal were invoked: protection of the public interest as regards public security was 

often given as a reason for refusal in conjunction with protection of the public interest 

as regards international relations (45,3 %), while the protection of the decision-

making process of the institution was regularly mentioned together with the 

protection of the public interest as regards international relations, including 

negotiations on trade, enlargement, etc. (37,4 %). With respect to the confirmatory 

applications, protection of the public interest as regards international relations was 

invoked as grounds for 55,5 % of the refusals in 2010 (14,5 % in 2009), while the 

protection of the public interest as regards public security was invoked in 38,1 % of 

cases (7,6 % in 2009). In 4,8 % of cases several grounds for refusal were invoked. 

Most frequently, the protection of the public interest as regards public security was 

given as a reason for refusal in conjunction with protection of the public interest as 

regards international relations (66,6 %). 87 The Commission’s latest statistics 

regarding access to documents, which explicitly state that they do not yet reflect the 

establishment of the EEAS, 88 note that in 2011, the protection of international 

relations accounted for a slightly increased percentage of grounds of refusal of 

Commission documents in comparison with the previous year (12.02% against 

9.83% in 2010). 89 In other words, the frequency of their application indicates that 

these exceptions are by no means of marginal importance, and will likely have a 

significant impact on the application of Regulation 1049/2001 to the EEAS. 
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3. DATA PROTECTION: ARTICLE 11(3) 

The EEAS shall protect individuals with regard to the processing of their 

personal data in accordance with the rules laid down in Regulation (EC) 

No 45/2001 of the European Parliament and of the Council of 18 

December 2000 on the protection of individuals with regard to the 

processing of personal data by the Community institutions and bodies and 

on the free movement of such data. The High Representative shall decide 

on the implementing rules for the EEAS. 

Article 8(1) of the Charter of Fundamental Rights provides for everyone to have the 

right to the protection of personal data concerning him or her; a right closely 

connected with the right to respect of private life expressed in Article 7 of the 

Charter. However, as the Court held in Schecke and Eifert, the right to the protection 

of personal data is not absolute, but ‘must be considered in relation to its function in 

society’. 90 Consequently, Article 8(2) of the Charter provides for the possibility of 

personal data to be processed fairly for specified purposes and on the basis of the 

consent of the person concerned or some other legitimate basis laid down by law. 

Everyone has the right of access to data which has been collected concerning him or 

her, and the right to have it rectified. Compliance with these rules is to be subject to 

control by an independent authority. In sum, the Court has defined the right to 

respect for private life with regard to the processing of personal data, recognized by 

Articles 7 and 8 of the Charter, with reference to ECtHR case-law 91 as concerning 

‘any information relating to an identified or identifiable individual’, adding that ‘the 

limitations which may lawfully be imposed on the right to the protection of personal 

data correspond to those tolerated in relation to Article 8 of the Convention’. 92 

 

The right to the protection of personal data is confirmed by Article 16(1) TFEU (ex 

Article 286 TEC), which likewise provides for everyone to have the right to the 

protection of personal data concerning them. Article 16(2) TFEU further provides for 

the European Parliament and the Council, acting in accordance with the ordinary 

legislative procedure, to lay down the rules relating to the protection of individuals 

with regard to the processing of personal data by Union institutions, bodies, offices 

and agencies, and by the Member States when carrying out activities which fall 

within the scope of Union law, and the rules relating to the free movement of such 

data. Compliance with these rules is to be subject to the control of independent 

authorities. However, by way of derogation, Article 39 TEU provides for the Council 

to adopt a decision laying down the rules relating to the protection of individuals with 

regard to the processing of personal data by the Member States when carrying out 

activities which fall within the scope of the CFSP, and the rules relating to the free 

movement of such data. Compliance with these rules is likewise to be subject to the 

control of independent authorities. Specific rules are therefore to be adopted with 

respect to data protection within the sphere of the CFSP.  
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Accordingly, Regulation 45/2001, which was adopted on the basis of ex Article 286 

TEC, does not cover activities which wholly fall within the scope of the CFSP. 

Nevertheless, Article 3(1), which provides that the Regulation is to apply ‘to the 

processing of personal data by all Community institutions and bodies insofar as such 

processing is carried out in the exercise of activities all or part of which fall within the 

scope of Community law’,93 does seem to imply that activities that are only partly 

within the CFSP are covered by the Regulation.  94 At any rate, the status of the right 

to data protection as a fundamental right enshrined in Article 8 of the Charter implies 

that it applies throughout the Union legal order, including in the CFSP. 95  

 

On 8 December 2011, the High Representative adopted a decision on the rules 

regarding data protection, 96 which lays down the implementing rules concerning 

Regulation 45/2001 as regards the EEAS. 97 In particular, it provides for a Data 

Protection Officer (DPO) to be appointed, who is to be directly attached to the Chief 

Operating Officer (COO), but who is nevertheless to act in an independent manner 

and in cooperation with the EDPS. 98 The duties, tasks, and powers of the DPO are 

described in detail in the Decision. 99 It also describes the rights and obligations of 

controllers, 100 coordinators 101 and EEAS staff 102 in general with respect to data 

protection. 103 Without prejudice to any judicial remedy, every data subject may lodge 

a complaint with the EDPS if he/she considers that his/her rights under the 

Regulation or this Decision have been infringed as a result of the processing of 

his/her personal data by the controllers, as specified by the rules set by the 

EDPS. 104 Controllers are to notify to the DPO any processing operation of personal 

data, 105 and the DPO is to keep a Register of processing operations performed upon 

personal data, which is to be set up on the basis of the notifications received from 

the controllers. 106 The DPO is also to take appropriate measures to ensure that any 

data subject may have access to the Register, either directly or indirectly through the 

EDPS. 107 Section 5 of the Decision describes the data subject’s rights and the 

manner in which they are to be exercised. These rights, which may only be 
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exercised by the individuals concerned or, in exceptional cases, on behalf of the 

individuals with proper authorization, 108 include the right of access,109 the right of 

rectification, 110 the right of blocking,111 and the right of erasure.112 In the latter three 

cases following a request made by the data subject, he/she may obtain from the 

controllers the notification to third parties to whom his/her personal data have been 

disclosed, unless this proves impossible or involves a disproportionate effort. 113 To 

the extent that legitimate reasons as specified in Article 20 of Regulation 45/2001 114 

clearly justify it, the controllers may restrict these rights. 115 The data subject also has 

the right to object to the processing of data relating to him/her and to the disclosure 

or use of his/her personal data, in conformity with Article 18 of Regulation 

45/2001,116 and is entitled not to be the subject of automated individual decisions in 

the meaning of Article 19 of Regulation 45/2001, unless the decision is explicitly 

authorised pursuant to national or Union legislation, or by an EDPS decision 

safeguarding the data subject's legitimate interests. 117 The decision further sets out 

the practical modalities for the investigation procedure, 118 and determines that in the 

event of any inconsistency between the provisions of this Decision and Regulation 

45/2001, the latter is to prevail. 119 That decision of the High Representative too has 

to be read in the light of existing practice and case-law. This note focuses in 

particular on the balance between data protection and access to documents. 

 

As is clear from recent case-law of the Court of Justice, tensions between access to 

documents and data protection are to be expected, and can be qualified as a 

collision between two fundamental rights. That tension has its source in the basic 

legislation that lays down the rules for the exercise of both rights. Regulation 

45/2001 contains no reference to the possibility of disclosure of personal data for 

reasons of transparency. 120 Conversely, Article 4(1)(b) of Regulation 1049/2001 

provides that the institutions are to refuse access to a document where disclosure 

would undermine the protection of ‘privacy and the integrity of the individual, in 

particular in accordance with Community legislation regarding the protection of 

personal data’. 

 

The Court of Justice had the chance to clarify the relationship between Regulation 

45/2001 and Regulation 1049/2001 in Bavarian Lager. That case concerned the 

Commission’s decision to reject, on the basis of Article 4(1)(b) of Regulation 
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1049/2001, the request by Bavarian Lager for access to the full minutes of a meeting 

of 11 October 1996, after which the Commission withdrew a procedure for failure to 

fulfil obligations brought against the United Kingdom regarding a measure having 

equivalent effect to a quantitative restriction on imports of beer contrary to what is 

now Article 34 TFEU. The Court, confirming in that respect the assessment of the 

General Court, held that when examining the relationship between Regulations 

1049/2001 and 45/2001 for the purpose of applying the exception under Article 

4(1)(b) of Regulation 1049/2001, ‘it must be borne in mind that those regulations 

have different objectives. The first is designed to ensure the greatest possible 

transparency of the decision-making process of the public authorities and the 

information on which they base their decisions. It is thus designed to facilitate as far 

as possible the exercise of the right of access to documents, and to promote good 

administrative practices. The second is designed to ensure the protection of the 

freedoms and fundamental rights of individuals, particularly their private life, in the 

handling of personal data’. 121 Recalling that Article 4(1)(b) of Regulation 1049/2001 

constitutes the only express link between the two regulations, the Court held that by 

limiting the application of the exception under Article 4(1)(b) to situations in which 

privacy or the integrity of the individual would be infringed for the purposes of Article 

8 of the ECHR and the case-law of the European Court of Human Rights, without 

taking into account the legislation of the Union concerning the protection of personal 

data, particularly Regulation 45/2001, the General Court had disregarded the 

wording of Article 4(1)(b). That provision is, according to the Court of Justice, ‘an 

indivisible provision and requires that any undermining of privacy and the integrity of 

the individual must always be examined and assessed in conformity with the 

legislation of the Union concerning the protection of personal data, and in particular 

with Regulation No 45/2001’.122 The Court of Justice concluded that where a request 

based on Regulation 1049/2001 seeks to obtain access to documents including 

personal data, the provisions of Regulation 45/2001 become applicable in their 

entirety, and that the particular and restrictive interpretation which the General Court 

had given to Article 4(1)(b) of Regulation 1049/2001 ‘did not correspond to the 

equilibrium which the Union legislature intended to establish between the two 

regulations in question’. 123 Consequently, by requiring that, in respect of the five 

persons present at the meeting who had not given their express consent to 

disclosure, Bavarian Lager establish the necessity for those personal data to be 

transferred, the Commission complied with the provisions of Article 8(b) of 

Regulation 45/2001. As Bavarian Lager had not provided any express and legitimate 

justification or any convincing argument in order to demonstrate the necessity for 

those personal data to be transferred, the Commission had not been able to weigh 

up the various interests of the parties concerned. Nor had it been able to verify 

whether there was any reason to assume that the data subjects’ legitimate interests 

might be prejudiced, as required by Article 8(b) of Regulation 45/2001. The 

Commission was therefore right to reject the application for access to the full minutes 

of the meeting of 11 October 1996. 124 
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The Commission’s most recent statistics as regards access to documents show an 

important increase in the percentage of refusals on the ground of the protection of 

privacy and integrity of individuals from 9.33% in 2010 to 20.67% in 2011. 125 It is 

tempting to conjecture that the Court’s judgment in Bavarian Lager played some role 

in that increase. At any rate, in its judgment in Schecke and Eifert, the Court has 

confirmed the approach in Bavarian Lager, holding that it is necessary to bear in 

mind ‘that the institutions are obliged to balance, before disclosing information 

relating to a natural person, the European Union’s interest in guaranteeing the 

transparency of its actions and the infringement of the rights recognised by Articles 7 

and 8 of the Charter’, and that no ‘automatic priority can be conferred on the 

objective of transparency over the right to protection of personal data’, even if 

important economic interests are at stake. 126 

 

The European Data Protection Supervisor (EDPS) has issued a paper on the 

consequences of the Bavarian Lager judgment. 127 The EDPS notes that it follows 

from the judgment that the Commission, under Article 8(b) of Regulation 45/2001, 

should in principle have weighed up the various interests of the parties concerned, 

but that since Bavarian Lager had not provided any express and legitimate 

justification, this balance of interests could not be made by the Commission. The 

Court was therefore not in a position to evaluate the outcome of such a balancing 

test and, as a consequence, the judgment itself provides no guidance as to the way 

in which to strike a fair balance between the different interests at stake. 128 In the 

absence of a specific legal obligation within the meaning of Article 5(b) of Regulation 

45/2001, the EDPS notes that the institutions themselves have to assess the 

balance between the different interests at stake. It takes the position that institutions 

should do so as a matter of good practice before or at least at the moment they 

collect such data. 129 The EDPS also notes that the right to protection of personal 

data and the right to public access to documents ‘are two fundamental democratic 

principles which together enforce the position of the individual against the 

administration and which normally go along together very well’, and advocates a 

proactive approach in order to balance both, urging the institutions to develop 

policies on this subject and to engage in a constructive cooperation on the matter. 130 

Clearly, this is something also to be taken on board by the EEAS in its policies on 

access to documents and personal data protection. 
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4. RECOMMENDATIONS 

 

1. The EEAS needs to take due account of the recent evolutions in the case-law 

of the Court of Justice and the General Court with respect to access to 

documents in general and the application of the exception in Article 4(1)(a) in 

particular, and develop an appropriate policy in accordance therewith; 

 

2. The EEAS needs to develop a proactive approach as recommended by the 

EDPS in order to balance the right of access to documents to the right of 

protection of personal data. 
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