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INTRODUCTION 
 
The adoption of the Convention on the Protection and Promotion of the Diversity of 

Cultural Expressions1 (hereinafter ‘Convention on Cultural Diversity’ or ‘Convention’) 

on 20 October 2005 and its entry into force on 18 March 2007 is the most recent 

development in a long-standing discussion on the relationship between trade and 

culture. Many governments and their citizens feel that the unlimited inflow of cultural 

goods and services from certain (especially Anglophone) countries may lead to a 

cultural homogenisation which threatens cultural identity. Ever since attempts in the 

1990s to include a ‘cultural exception’ in the multilateral trade agreements within the 

framework of the World Trade Organisation (‘WTO’)2 proved unsuccessful, the 

tensions between States that advocated measures to protect cultural identity and 

States that advocated the free flow of the cultural goods and services remained 

lively. The Convention on Cultural Diversity would grant the Parties a ‘safe haven’ for 

cultural policies3 and could provide an important element in solving the tensions that 

exist within the WTO.4  

 

This contribution aims to address the potential conflicts between the provisions of the 

Convention on Cultural Diversity and the WTO principles and provisions. It will also 

consider how the Convention can become a tool to complement the liberalization 

process in the WTO, as opposed to being a source of conflict. Specific attention will 

be paid to the differing nature of the Convention and the WTO. While the former is 

mainly if not exclusively an ‘enabling instrument’, the latter rather contains 

‘prohibitive’ provisions. Depending on the definition of ‘norm conflict’, both 

instruments may either exist side-by-side or conflict with one another (Section 1). 

Once we have established that the different nature of both instruments does not 

mean that they cannot be in conflict with each other, we will scrutinise the 

Convention and assess to what extent its individual provisions may conflict with the 

WTO provisions (Section 2). The contribution will conclude with discussing how the 

Convention contributes to the balancing exercise between trade and culture (Section 

3).  
 

                                                 
1 Convention on the Protection and Promotion of the Diversity of Cultural Expressions, done at Paris on 
20 October 2005 (hereinafter ‘Convention’). 
2 The WTO has been established in 1994 by the Agreement Establishing the World Trade Organization, 
done at Marrakesh on 15 April 1994, UNTS No. 31874. (hereinafter ‘WTO Agreement’) The General 
Agreement on Tariffs and Trade (‘GATT’), the General Agreement on Trade in Services (‘GATS’) and 
the Agreement on Subsidies and Countervailing Measures (‘SCM Agreement’) are annexed to this 
WTO Agreement. 
3 Hahn 2006, p. 539. 
4 Bernier 2005, p. 789. 
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1. ARE THE WTO AGREEMENTS AND THE CONVENTION OF A 
CONFLICTING NATURE? 
1.1 Types of Norms 
 
Scholars that study the relation between international norms rely on legal theory5 and 

legal logic6 to characterise the functions of norms and make a classification of them. 

While we will not discuss the theory underlying the classifications of the norms or the 

legal theory that describes the relationships between them, it is nevertheless 

necessary for our purpose to briefly set out the types of norms. Four categories of 

norms are identified: (1) commands; (2) prohibitions; (3) exemptions and (4) 

permissions. In fact the norms of type (1) and (2) are both obligations. The first is an 

obligation to do something and the second is an obligation not to do something. 

Norms of type (3) and (4) are both rights. The first is a right not to do something and 

the second is a right to do something. In legal theory, the relationship between rights 

and obligations is recognised as a conflict (a so-called ‘contradictory conflict’). 

Scholars traditionally disagreed on whether this relationship also qualifies as a 

conflict under international law. Recently, however, several arguments have been 

made calling for a broad definition of conflict. Before we turn to the definition of 

conflict, we will consider whether the provisions in the WTO Agreements and the 

Convention on Cultural Diversity have mainly the nature of obligations or rights. 
 
1.2 The Nature of the WTO Agreements and the Convention on Cultural 
Diversity 
 
1.2.1 WTO Agreements 

 

The nature of the provisions in the WTO Agreements is ambiguous. The core of the 

WTO agreements contain principles and provisions that pursue ‘negative’ 

integration. Efforts to enhance free movement of goods or services would require a 

removal of barriers created by national regulation.  Governments have the freedom 

to pursue their economic policies, as long as this is done in a way that is in line with 

the provisions of the WTO Agreements. The principles and provisions thus mainly 

focus on what the WTO Members cannot do: they must not discriminate between 

their trading partners (provided for in the principle of Most Favoured Nation (‘MFN’)7); 

they should not treat their national producers better than foreign importers (provided 

                                                 
5 See Pauwelyn 2003, p. 158, referring to the writings by Hans KELSEN (Kelsen 1996). 
6 See Vranes 2006, p. 395-418, at pp. 407-412, referring to Jeremy BENTHAM (Bentham 1970). 
7 See Article I GATT and Article II GATS. 
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for in the principle of National Treatment8) and they should not impose quantitative 

restrictions on imports (the application of the principle of Market Access9).  

 

It has been argued, though, that the WTO is now increasingly moving towards 

‘positive integration’, as some provisions in the WTO Agreements also impose 

positive obligations upon its Members.10 Creating global free trade would require 

more than merely removing obstacles to this free flow of goods or services. Indeed, 

some national regulations will not likely be removed and replaced by the forces of 

the free market, because these national regulations pursue policy goals, which in the 

view of the governments (and their electorate) override the goal of free trade. For a 

number of policy-goals, the WTO Agreements explicitly provide for exceptions. Yet, 

even in those cases, the Members adopting such policies must still ensure that the 

measures concerned are “not applied in a manner which would constitute a means of 

arbitrary or unjustifiable discrimination between countries where like conditions 

prevail, or a disguised restriction on trade”,11 which again involves a negative 

obligation. Nevertheless, such measures that pursue policy-objectives in compliance 

with the conditions set out in the ‘exception-provisions’ in the WTO Agreements may 

also be undesirable for creating ‘contestable markets’ with worldwide competition 

between traders. Service providers from one WTO Member, for instance, that want 

to provide their services in another WTO Member may be faced with different 

national measures that, even if they are WTO-compatible, still create an obstacle to 

trade by the mere fact that they differ from country to country. Therefore, some 

unification of such national measures would be required. It has been stated that it is 

not the role of the WTO to develop uniform standards.12 Therefore, some provisions 

in the WTO Agreements rather encourage WTO Members to rely on international 

standards, developed outside the WTO, when they adopt national measures under 

                                                 
8 See Article III GATT and Article XVII GATS. 
9 See Article XI GATT and Article XVI GATS. 
10 See De Bièvre 2004. 
11 See the introductory paragraph of Article XX GATT and of Article XIV GATS. 
12 See the reiteration of this fact by the Director-General of the WTO, Pascal Lamy in: P. Lamy, ‘Lamy 
underlines the importance of developing-country participation in standard-setting’, WTO News- 
Speeches, 13 September 2006. See also Bagwell, Mavroidis & Staiger 2002, p. 70. Nevertheless, 
Article VI GATS states that the necessary disciplines should be developed to make sure that measures 
relating to qualification requirements and procedures, technical standards and licensing requirements 
do not constitute unnecessary barriers to trade in services. Such disciplines are being developed in the 
GATS Working Party on Domestic Regulation. Until now, the work of this Working Party (at that time 
called the Working Party on Professional Services) has only delivered Accounting Disciplines (see 
Council for Trade in Services, Disciplines on Domestic Regulation for the Accountancy Sector, S/L/63, 
17 December 1998). Other work is still in progress, but advances very slowly. This may indicate how 
difficult it is for the WTO to be a forum for standard-setting.  
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the ‘exception provisions’ in the WTO Agreements.13 Other WTO provisions even 

require WTO Members to comply with international agreements.14  

 
It may be clear from this discussion that WTO provisions are mainly oriented at 

constraining the policy space of WTO Members in favour of trade liberalization. Even 

if some provisions give the right to WTO Members to do something, this permission 

is subject to specific conditions with which the WTO Members are obliged to comply. 

 
 
1.2.2 Convention on Cultural Diversity  
 
This stands in contrast with the Convention on Cultural Diversity. It is remarkable 

that the Convention mainly focuses on the creation of an ‘enabling environment’ for 

States that want to adopt policies that protect cultural diversity against excessive 

pressure by imports of foreign goods or services. In our view, this is the light in which 

one should read the ‘General Rule’ regarding rights and obligations, included in 

Article 5 of the Convention. The Parties to the Convention “reaffirm their sovereign 

right to formulate and implement their cultural policies and to adopt measures to 

protect and promote the diversity of cultural expressions and to strengthen 

international cooperation to achieve the purposes of this Convention.” This Rule 

states in its second paragraph: “When a Party implements policies and takes 

measures to protect and promote the diversity of cultural expressions within its 

territory, its policies and measures shall be consistent with the provisions of this 

Convention.” This general rule does not impose an obligation to take measures to 

protect and promote cultural diversity. It only states that, if Parties to the Convention 

would implement such policies or adopt such measures, they have to do this in 

accordance with the Convention’s provisions. 

 

The Convention proposes one main right for States (the permission ‘to formulate and 

implement their cultural policies and to adopt measures to protect and promote the 

diversity of cultural expressions and to strengthen international cooperation to 

achieve the purposes of this Convention’15). The Convention includes a non-

exhaustive list of measures that may be applied to protect and promote diversity of 

cultural expressions.16  

                                                 
13 See Article 3.2 SPS Agreement and Article 2.4 TBT Agreement.  
14 See Article 2.1 TRIPS, which requires that the WTO Members comply with the Article 1-12 and Article 
19 of the Paris Convention for the Protection of Industrial Property, done in Paris on 20 March 1883, 
last reviewed in Stockholm on 14 July 1967. 
15 Article 5.1 Convention. 
16 Ibid. Article 6.2. These measures – and their compatibility with WTO law – will be discussed infra 
Section 2. 
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On the other hand, the obligations under the Convention are rather weak,17 which 

may suggest that the Convention is in the first place meant to provide a 

‘counterweight’18 against the liberalization-obligations within the WTO. Nevertheless, 

those involved in the negotiation process leading up to the Convention went to great 

lengths to nuance the view that the Convention would mainly be used to protect 

markets from imports of foreign cultural products.19 Arguably, in the final, adopted 

text of the Convention, the obligations in the Convention rather support the right of 

the Parties to adopt cultural policies. The Convention makes a distinction between 

obligations at the national level and obligations relating to international cooperation. 

At the national level, it concerns measures to promote and to protect cultural 

expressions. National obligations provided for in the Convention are stipulated as 

follows. The Parties shall endeavour to create an environment that encourages 

individuals and groups (especially women, minorities and indigenous peoples) to 

produce, disseminate, distribute and have access to their own cultural expressions.20 

It is unclear whether this provision grants additional rights to individuals that would 

enable them to force the State to take positive measures that guarantee the 

enjoyment of their cultural identity. Nevertheless, the phrasing of the provision (‘shall 

endeavour to create an environment’) is not very pressing and leaves large leeway 

for States.21 Individuals and groups should also have access to cultural expressions 

that originate in other countries.22 Furthermore, cultural diversity must be promoted 

by recognizing the contribution of creators (artists and others involved in the creative 

process).23 This could be done by ensuring adequate remuneration of their work 

                                                 
17 See Hahn 2006, p. 535, referring to an earlier Working Paper by the present authors which discussed 
the earlier drafts of the Convention: Wouters & De Meester 2005. 
18 See Beat Graber 2006, pp. 554-555. 
19 The independent experts who prepared a preliminary draft of the Convention declared that the use of 
the word ‘protection’ in the title should not be seen as a way for States to shield themselves from foreign 
cultural expressions, but rather should be interpreted in a positive way, ensuring that all cultural 
expressions can exist alongside each other. See (First) Preliminary Report of the Director-General on 
the Preliminary Draft Convention on the Protection of the Diversity of Cultural Contents and 
Expressions, CLT/CPD/2004/CONF.201/1, June 2004, para. 4. See also Sauvé 2002, p. 29. 
20 Article 7.1 (a) Convention. 
21 The issue is a contentious one, since States hesitate to accept a clear positive international obligation 
to treat certain (e.g. ethnic, religious or linguistic) minority groups differently from other citizens. Article 
29 of the International Convention on Civil and Political Rights (‘ICCPR’) and Article 30 of the 
Convention on the Rights of the Child only impose a negative obligation upon States not to prevent 
minorities to enjoy their own culture. Still, according to General Comment No 23 of the Human Rights 
Committee, Article 29 of the ICCPR would impose a positive obligation upon States to take measures to 
protect the identity of minorities. (General Comment N° 23: The Rights of Minorities, UN Doc. 
CCPR/C/21/Rev.1/Add.5 (1994), para. 6.1). It has been observed that this mainly concerns the undoing 
of historical injustices against certain groups: see Joseph, Schulz & Castan 2004, p. 792 and 
Pentassuglia 2002, p. 107. Article 15 of the International Convention on Economic, Social and Cultural 
Rights also recognizes the right of everyone to take part in cultural life. This provision imposes a 
positive obligation upon the States, but does not refer to the culture of specific groups. 
22 Article 7.1 (b) Convention. 
23 Ibid. Article 7.2. 
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through, inter alia, intellectual property protection.24 The Parties to the Convention 

should also set up systems for information sharing and transparency on the 

measures that are taken to protect cultural diversity25 and the Convention urges 

States to educate their population on the importance of cultural diversity26 and to 

foster civil society participation.27  

 

The obligations of the Parties to the Convention relating to international cooperation 

concern first an obligation to ‘endeavour’ to strengthen bilateral, regional and 

international cooperation for the creation of conditions conducive to the promotion of 

the cultural diversity.28 The Parties should also endeavour to integrate culture in their 

development policies.29 Finally, developed States Parties should endeavour to 

facilitate cultural exchanges with Developing Countries by granting preferential 

treatment to their artists, cultural goods and services.30  

 

Arguably, none of these obligations are very far-reaching and it does not seem very 

likely that other Parties to the Convention would hold a Party liable for a breach of 

such an obligation. Indeed, the dispute settlement system provided for in the 

Convention (namely a Conciliation procedure by a Conciliation Commission)31 will 

probably not be very effective (the Parties to a dispute only have to ‘consider in good 

                                                 
24 This was suggested in Article 7.3 of the so-called ‘Composite Text’ of the Convention, an earlier draft 
of the Convention. The ‘Composite Text’ is to be found in: Preliminary Draft of a Convention on the 
Protection of the Diversity of Cultural Contents and Artistic Expressions, Composite Text and 
Consolidated Text prepared by the Chairperson of the Intergovernmental Meeting, resp. Appendix 1 
and Appendix 2 to the (Second) Preliminary Report of the Director-General Containing Two Preliminary 
Drafts of a Convention on the Protection of the Diversity of Cultural Contents and Artistic Expressions, 
CLT/CPD/2005/CONF.203/6, 3 March 2005. Appendix 2 was only added later by Document 171 
EX/INF.18, 21 April 2005. All documents are available at www.portal.unesco.org/culture. Reference to 
intellectual property does not appear anymore in this provision in the Convention. The ‘importance of 
intellectual property rights in sustaining those involved in cultural creativity’ is only recognized in the 
seventeenth recital of the Convention’s preamble. Also the provision that obliged the Parties to avoid 
unwarranted appropriation of traditional and popular cultural contents and expressions (Article 7.4) was 
deleted in the final text of the Convention. 
25 Article 9 Convention requires States Parties to designate a contact point responsible for information-
sharing. 
26 Article 10 Convention. 
27 Ibid. Article 11. 
28 Ibid. Article 12. 
29 Ibid. Article 13 and 14. This obligation includes strengthening the cultural industries in Developing 
Countries, performing capacity-building and technology-transfer and providing financial support (inter 
alia through the establishment of an International Fund for Cultural Diversity (see Article 18 
Convention)). Partnerships between and within public and private sectors and non-profit organizations 
with the objective of enhancing the capacities of Developing Countries to protect and promote cultural 
diversity should be encouraged (Article 15). 
30 Ibid. Article 16. The provision states that this should be done ‘in accordance with their international 
obligations.’ Preferential treatment will thus have to comply with the relevant obligations in the WTO 
Agreements.  
31 See the Annex to the Convention. 
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faith’ the proposals by the Conciliation Commission), if the Parties would have 

recourse to it in the first place.32  

 

Nevertheless, during the negotiation process, efforts were made to include a more 

pressing obligation in the Convention. In an earlier draft of the Convention, the 

obligation to protect vulnerable forms of cultural expressions was included in Articles 

8 and 15.33 These articles stated that if some cultural expressions were deemed to 

be vulnerable to or threatened by the possibility of extinction or serious curtailment, 

the Parties could be required by the Intergovernmental Committee34 to take 

appropriate measures.35 In fact, according to these provisions, any Party could notify 

such threats to vulnerable cultural expressions to the Intergovernmental 

Committee.36 Nevertheless, this far-reaching obligation was replaced in the final text 

of the Convention by a right of the Parties to take appropriate measures to protect 

cultural expressions that were at risk. The Parties to the Convention may determine 

situations where cultural expressions in their territory are at risk of extinction, under 

serious threat or otherwise in need of urgent safeguarding.37 In the present 

formulation, the Parties may take appropriate measures to protect the cultural 

expressions in their territory that are under threat. The role of the Intergovernmental 

Committee was also seriously curtailed. In the final version, the Parties only have the 

obligation to report to the Committee about the measures they have taken. Under the 

current provision, the Committee cannot oblige the Parties anymore to adopt any 

measures. It may only make recommendations.38 The latter provision is 

complemented by the general duty of the Parties to cooperate in providing 

assistance to each other and, in particular, to Developing Countries, in situations 

where cultural expressions are determined to be under serious threat.39

 

                                                 
32 Michael HAHN considers this system “a classroom example for a treaty-based dispute settlement 
regime protecting primarily state sovereignty and less so the integrity of the treaty-based legal 
obligations.” See Hahn 2006, p. 537. 
33 See Article 8 and 15 of the so-called ‘Composite Text’ of the Convention, supra note 24. 
34 The Convention establishes an Intergovernmental Committee for the Protection and Promotion of the 
Diversity of Cultural Expressions (‘Intergovernmental Committee’). The Intergovernmental Committee is 
composed of representatives of 18 States Parties to the Convention, elected for four years. If the 
number of Parties to the Convention reaches 50, the number of Members in the Intergovernmental 
Committee will be increased to 24. The Intergovernmental Committee will (a) promote the objectives of 
the Convention, (b) prepare operational guidelines for the implementation and application of the 
Convention, (c) transmit reports by the Parties to the Convention to the Conference of the Parties to the 
Convention, d) make appropriate recommendations in case of threats to vulnerable cultural 
expressions, (e) establish procedures for consultation and (f) perform any tasks requested by the 
Conference of the Parties. See Article 23 Convention. 
35 See Article 8 (b) of the so-called ‘Composite Text’ of the Convention, supra note 24. 
36 Ibid. Article 8 (a). 
37 Article 8.1 Convention. 
38 Ibid. Article 8.3. 
39 Ibid. Article 17. 
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In sum, the nature of the norms in the WTO Agreements and the Convention on 

Cultural Diversity is clearly different. While the WTO Agreements chiefly contain 

measures that limit the policy space WTO Members have (inter alia in the field of 

cultural diversity), the Convention is chiefly focused on enabling the Parties to the 

Convention to adopt policies to protect cultural diversity. Therefore, it is not self-

evident whether the principles in the WTO Agreements and the Convention may 

conflict. While the Convention merely reaffirms the right of States to do something, 

the WTO Agreements would restrain these rights of WTO Members. Thus, a WTO 

Member could respect the WTO Agreements by refraining from engaging in an 

action that is permitted under the Convention on Cultural Diversity. It thereby also 

respects the Convention since it is not obliged to adopt measures to protect cultural 

diversity. This places the Convention in a very weak position. Nonetheless, such 

would depend on what definition of ‘conflict’ is applied. 
 

1.3 Can the relation between the norms in the WTO Agreements and 
Convention be typified as a ‘norm conflict’?  
 
In order to be able to talk about a ‘norm conflict’ in international law, four conditions 

need to be fulfilled: (1) the norms must be included in two sources of international 

law by which at least one Party to the dispute must be bound at the same time; (2) 

both norms must be included in sources that are in force on the date of the dispute; 

(3) the norms must relate to the same subject-matter and (4) the norms must 

‘conflict’. 

 

The relationship between the WTO Agreements and the Convention is indeed 

complying with the first condition stated. Of the 67 States that have ratified the 

Convention, 63 are also WTO Members.40 Also, the European Community is bound 

by both the WTO Agreements and the Convention on Cultural Diversity.41 A dispute 

may thus occur between two WTO Members, where one of them is also Party to the 

Convention on Cultural Diversity. The second condition is also applicable as both the 

Convention and the WTO Agreements are in force. The WTO Agreements entered 

into force on 1 January 1995 and the Convention entered into force on 18 March 

2007. They are thus both in force if a dispute would arise. Nevertheless, as will be 

explained in the next section, some relevant provisions in the WTO Agreements do 

not apply entirely yet, because WTO Members were allowed to take temporary 

exemptions to them. The third and the fourth condition are much more problematic. 

                                                 
40 Andorra, Belarus and Monaco have ratified the Convention but are not WTO Members. 
41 See Council Decision 2006/515 of 18 May 2006 on the conclusion of the Convention on the 
Protection and Promotion of the Diversity of Cultural Expressions, O.J. 2006, L 201/15. 
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The third condition states that the norms must relate to the same subject-matter. 

Determining whether the norms of one source relates to the same subject matter of 

another is often not an easy task because of the strict interpretation process 

involved.42 The Convention and the different WTO Agreements certainly have some 

issues in common, but do not relate entirely to the same subject-matter. The 

Convention has a much larger scope than merely trade in goods and services. It also 

covers intellectual property43 and human rights44, and aims to reaffirm the sovereign 

rights of States to take measures to protect cultural diversity.45 On the other hand, 

the WTO Agreements have a much larger scope than trade in cultural products.  

 

Making the application of the conflict rules dependent upon whether the norms relate 

to the ‘same subject matter’ in the literal sense is clearly not conducive to an 

effective international legal system. A Report by the Study Group of the International 

Law Commission considering the fragmentation of international law concluded that 

the “criterion of “subject-matter” leads to a reductio ad absurdum.”46 According to the 

authors of the Report, this is because the labelling of a norm as being part of a 

specific subject matter (environmental law, trade law, cultural diversity law…) is 

entirely dependent upon the perspective one takes. A Treaty norm may be 

characterised in several ways from various perspectives. The Chairman of the Study 

Group, Martti KOSKENNIEMI, stated: “Because there are no definite rules on the 

classification and description of particular situations, it is often possible to avoid the 

appearance of conflict by distinguishing the new case from the former in relation to 

its subject-matter.”47 Interpretation of the norms at stake will thus play an important 

role and may be a way to avoid conflict.48 Undoubtedly, a situation may arise where 

the WTO Agreements and the Convention relate to the same subject-matter. The 

most obvious evidence of this is the intense discussions that were held on the 

conflict clause of the Convention and the explicit concerns by the United States that 

the Convention would be used for trade protectionist purposes. 

                                                 
42 Sinclair 1984, p. 97. 
43 Sixteenth preliminary consideration and Article 4.3 (c) of the Convention. 
44 Fifth preliminary consideration and Article 2.1 and 5.1 of the Convention.  
45 Article 1 (h) Convention. 
46 Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of 
International Law. Conclusions of the Work of the Study Group of the International Law Commission, 
A/CN.4/L.702, 18 July 2006, para. 22. 
47 See M. KOSKENNIEMI, ‘Fragmentation of International Law: The Function and Scope of the lex 
specialis Rule and the Question of ‘Self-contained Regimes’: an Outline’, available on 
http://www.un.org/law/ilc/sessions/55/fragmentation_outline.pdf, p. 6. This is repeated in the Report of 
the Study Group: Fragmentation of International Law: Difficulties arising from the Diversification and 
Expansion of International Law. Report of the Work of the Study Group of the International Law 
Commission, Finalized by Martti Koskenniemi, A/CN.4/L.682, 18 July 2006, para. 22. 
48 See also Mus 1998, pp. 217-219.  
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The fourth condition that needs to be fulfilled in order to be able to talk about a 

‘conflict of norms’ is the condition that the norms at stake are in fact conflicting. Strict 

definitions of ‘conflict’ state that a conflict arises if it is impossible to comply with one 

norm without violating another norm.49 Under such a strict definition, there can only 

be a conflict if a State is faced with two obligations. In fact, two WTO Panels have 

applied such a narrow definition of conflict, resulting in odd decisions.50 If such 

narrow definition of ‘norm conflict’ is applied, the relation between the Convention on 

Cultural Diversity and the WTO principles does not seem to be caught by this 

definition and both legal instruments can be applied side-by-side. Bearing in mind 

that the Convention is predominantly directed at permitting States to adopt cultural 

policies, there would be no conflict between this permission and the obligations 

under the WTO Agreements, since a Party to the Convention could easily avoid 

violating its obligations under the WTO Agreements by refraining from engaging in 

the action permitted (but not obliged) by the Convention. If the Convention had 

contained an obligation to protect cultural diversity when it is threatened (which was 

at a certain point the idea, see supra Section 1.2 b)), the conflict between the WTO 

Rules and the Convention would be clearer, under traditional definitions of conflict of 

norms. It should be highlighted however that there are some obligations included in 

the Convention, but as explained in the previous section, these obligations are not 

very pressing and only require from the Parties to ‘do their best’. If a Party to the 

Convention would, in the view of another Party,51 fail to strengthen international 

cooperation for the creation of conditions conducive to the promotion of cultural 

diversity (as stated in Article 12 of the Convention), the Party could argue that it 

‘endeavoured’ to take such measures, but needed to respect at the same time its 

WTO obligations. On the other hand, if a WTO Member would complain about 

another WTO Member failing to comply with its obligations under the WTO 

Agreements when taking such a measure (e.g. by concluding a co-distribution 

agreement that treats some trading partners better than others, thereby violating 
                                                 
49 See Jenks 2001, p. 1084 and Mus 1998, pp. 210-211 (referring to H.L.A. HART).  
50 See Panel Report: Indonesia – Certain Measures Affecting the Automobile Industry, WT/DS54, 55, 59 
and 64/R, (2 July 1998), paras 14.41-45, especially at note 649. The Panel noted that there was no 
conflict between the obligation to provide National Treatment (laid down in Article III GATT) and the 
permission for Developing Countries to provisionally maintain certain subsidies (laid down in Article 27.2 
SCM Agreement). Both rules could thus apply at the same time. See also Panel Report: Turkey – 
Restrictions on Imports of Textiles and Clothing Products, WT/DS34/R, (31 May 1999), at para. 9.88. In 
this case, the Panel noted that the articles XI and XIII (containing the prohibition of quantitative 
restrictions) do not conflict with Article XXIV GATT (permitting WTO Members to conclude regional 
trade agreements). See Vranes 2006, p. 399. 
51 As we have explained above, it seems unlikely that a Party to the Convention would bring this point 
before the conciliation procedure provided for in the Annex to the Convention. The Intergovernmental 
Committee set up by the Convention (Article 23) may send recommendations to the Parties to the 
Convention in which it could suggest to the Party that it fails to strengthen the cooperation. Yet, such 
recommendations are not binding. 
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MFN, see infra Section 2.2 a) and 2.3 a)), it could not argue that it was obliged to 

take such measures under the Convention because the State is only required to use 

its ‘best endeavours’. Nevertheless, it may appear from this that such arguments are 

based on formalism and that such a strict definition indeed leads to odd situations. 

 

These strict definitions of ‘conflict’ have been criticized. It was stated in the above-

mentioned Report of the Study Group of the International Law Commission on 

Fragmentation of International Law that there may be looser understandings of 

conflict and that “a Treaty may sometimes frustrate the goals of another Treaty 

without there being any strict incompatibility between their provisions.”52 The Report 

adopted a wide notion of conflict as “a situation where two rules or principles suggest 

different ways of dealing with a problem.”53 The Conclusions of the Study Group 

stated that there is a conflict “where two norms that are both valid and applicable 

point to incompatible decisions so that a choice must be made between them.”54 

Most recently, one author stated that “[t]here is a conflict between two norms, one of 

which may be permissive, if in obeying or applying one norm, the other one is 

necessarily or possibly violated.”55 In this context, there is clearly a potential conflict 

between the Convention and the WTO Agreements. In applying Article 6 of the 

Convention (the right to adopt measures aimed at protecting cultural diversity), the 

principles of National Treatment or Market Access are possibly violated.  

 

We have now explained that, under a wider definition of ‘conflict of norms’, the 

nature of the provisions in the Convention on Cultural Diversity (rights or at most, 

‘best endeavours’ obligations) does not mean that they cannot conflict with the 

obligations in the WTO Agreements. In the next section, we will turn to the possible 

conflicts between specific provisions in the Convention and WTO law. 

 

2. CONFLICTS BETWEEN THE CONVENTION’S PROVISIONS AND WTO 
PROVISIONS 
 

In this section we will consider the specific conflicts that may occur between the 

provisions of the Convention and the provisions in the relevant WTO Agreements. 

                                                 
52 Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of 
International Law. Report of the Work of the Study Group of the International Law Commission, 
Finalized by Martti Koskenniemi, A/CN.4/L.682, 18 July 2006, para. 24. 
53 Ibid. para. 25. 
54 Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of 
International Law. Conclusions of the Work of the Study Group of the International Law Commission, 
A/CN.4/L.702, 18 July 2006, p. 8. It should be noted that these are statements of the Study Group and 
not of the International Law Commission itself.  
55 Vranes 2006, p. 415. 
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Because of the different regimes that apply to goods and services in the WTO 

Agreements, it is important that we first consider whether cultural expressions should 

be considered as goods or services. As we will indicate in the following paragraph, 

this position is not clear in the WTO Agreements nor the WTO dispute settlement 

practice. Subsequently, we will consider the intersections of the Convention with the 

provisions on trade in goods in addition to the provisions on trade in services.  
 
2.1 Are Cultural Expressions (included in) Goods or Services? 
 
The WTO regimes on goods and services differ in several respects. The Multilateral 

Agreements on Trade in Goods (of which the General Agreement on Trade in Goods 

(‘GATT’) is the oldest and most important one)56 include a far-reaching liberalization. 

On the other hand, the General Agreement on Trade in Services (‘GATS’) is rather a 

‘work in progress’ and constitutes a ‘framework agreement’ for further liberalization 

of trade in services. Therefore, depending on whether the specific measure a State 

adopts to protect cultural diversity concerns a good or a service, the applicable rules 

will be different. This is of major importance since the GATS provides much more 

flexibility than the GATT. Nevertheless, nowhere does the GATT define what a 

‘good’ is, nor does the GATS define what a ‘service’ is.57 Therefore, the distinction 

between goods and services is not clear at all.58 The Convention on Cultural 

Diversity is of not much help either. It defines ‘cultural expressions’ as “those 

expressions that result from the creativity of individuals, groups and societies, and 

that have a cultural content”.59 This wide definition does not provide any indication on 

whether goods or services are at stake.60 The Convention does however define 

‘cultural activities, goods and services’ as “those activities, goods and services, 

which at the time they are considered as specific attribute, use of purpose, embody 

                                                 
56 Next to the GATT, there are agreements concerning Agriculture; Sanitary and Phytosanitary 
measures (the so-called ‘SPS-agreement’); Textiles and Clothing; Technical Barriers to Trade (the so-
called ‘TBT-agreement’); Trade-Related Investment Measures (‘TRIMS’); Antidumping; Customs 
Valuation, Pre-shipment Inspection; Rule of Origin; Import Licensing Procedures; Subsidies and 
Countervailing Measures; and Safeguards. 
57 The GATS only defines ‘trade in services’, by use of four modes of supply. See Article I.2 GATS. See 
Van den Bossche 2005, pp. 321-323. Services would include any service in any sector except services 
supplied in the exercise of governmental authority. See Article I.3 GATS. The exact definition of this 
exception is also subject to discussion. See Leroux 2006. Also the GATS Annex on Air Transport 
Services excludes some specific services from the coverage of the GATS. 
58 The GATS schedules of commitments, which are often based on the United Nations Central Products 
Classification (see UN DOC ST/ESA/STAT/Ser.M/77/Ver. 1.0), mention cinema. This would suggest 
that the screening of films is a service. Yet, at the same time Article IV GATT, concerning screen 
quota’s, also concerns films and thus considers films as goods. This is a clear example of the difficulty 
to label the bearers of cultural expressions as goods of services. See Bernier 2005, p. 782. 
59 Article 4.1 Convention.  
60 In fact, the Independent Experts preparing the Convention highlighted ‘the fact that “cultural 
expression” goes beyond the notion of “cultural goods and services”, in that it assumes a relationship 
between the subject-creators and the addressees, which is an essential element of the Convention.’ 
See Report of the Second Meeting of Experts (category VI) on the Preliminary Draft of the Convention 
on the Protection of the Diversity of Cultural Contents and Artistic Expressions, CLT/CPD/2004/602/6, 
14 May 2004, p. 6. 
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or convey cultural expressions, irrespective of the commercial value they may have.” 

The concept of ‘cultural expressions’ is thus broader than tradable goods or services. 

Rather, it is indicated that both cultural goods and services can be the bearers of 

cultural expressions. What is exactly the dividing line between goods that carry 

cultural expressions or services that carry them, cannot be deduced from the 

Convention on Cultural Diversity. 

 

If it is difficult to distinguish whether a cultural expression should be categorized as a 

good or a service, should it then be possible to apply the WTO rules relating to 

goods and services at the same time? This situation arose in the Canada – 

Periodicals case, where the WTO Panel stated that “[t]he ordinary meaning of the 

texts of GATT 1994 and GATS […] indicates that the obligations under GATT 1994 

and GATS can co-exist and that one does not override the other”.61 This was 

confirmed by the Appellate Body. Later, in the European Communities – Bananas 

case, the Appellate Body further clarified that, depending on the measure at stake, 

there can be three situations of applicability of the GATT and the GATS. Some 

measures affect only trade in goods, implying that they fall exclusively within the 

scope of GATT (or the other Multilateral Agreements on Trade in Goods). Other 

measures affect only trade in services, implying that they fall exclusively within the 

scope of GATS. Yet, there exists also a third situation where measures affect both 

goods and services: they “involve a service relating to a particular good or service 

supplied in conjunction with a particular good.” The Appellate Body stated that all 

cases falling under the third category, the measure in question could be scrutinized 

under both the GATT 1994 and the GATS.62 However, when such cases arise, the 

GATT and the GATS will independently affect separate aspects of the measure at 

stake. This result avoids the simultaneous application of the GATT and the GATS 

and therefore avoids any conflict between the two Agreements.63 Yet, it is a fact that 

the lack of clear definitions for goods and services lead to arduous discussions on 

the applicability of trade rules to measures concerning cultural expressions. These 

discussions will likely occur during negotiations on further liberalization, especially in 

the field of services, and when dispute settlement takes place. The Appellate Body 

stated that assessments will be made on a “case-by-case basis”.64 Yet, such case-

                                                 
61 Panel Report: Canada – Certain Measures concerning Periodicals, WT/DS43/R, (14 March 1997), at 
para. 5.17; confirmed by the Appellate Body in Appellate Body Report: Canada – Certain Measures 
concerning Periodicals, WT/DS43/AB/R, (30 June 1997), p. 19. 
62 Appellate Body Report: European Communities – Regime for the Importation, Distribution and Sale of 
Bananas, WT/DS27/AB/R, (9 September 1997), para. 221. 
63 Matsushita, Schoenbaum & Mavroidis 2006, p. 115. 
64 Appellate Body Report: European Communities – Regime for the Importation, Distribution and Sale of 
Bananas, supra note 62. 
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by-case delimitation provides no solution in the long term and fails to provide 

necessary legal certainty.65  

 

Certain ways for defining whether a service is at stake have been suggested. One 

could identify a product as a good or a service, by defining whether the product at 

stake is included in the classification lists for making liberalization commitments. 

Indeed, under the GATT, the WTO Members have made liberalization commitments 

(binding their tariffs) according to the Harmonized Commodity Description and 

Coding System, drafted by the World Customs Organization.66 With regard to the 

GATS, the WTO Members have made liberalization commitments (removing 

regulatory barriers) according to the Services Classification List67 (which is based on 

the United Nations Central Product Classification System).68 To determine whether a 

product is a good or a service, one has to consider the criteria in the classification list 

and apply it to the product in question.69 It has been argued that this is problematic 

for new products that are developed but not yet included in any list.70 What is more, it 

is only after it is defined what type of trade is at stake that the classification can be 

made. It would seem that the WTO Members themselves are the ones that decide to 

include a product in the schedules of goods or services in the first place. These 

decisions are often influenced by political considerations, especially in the field of 

cultural products. It is clear that a WTO Member that argues that a cultural product 

should be classified according to the Services Classification List, is aware of the 

greater flexibility the GATS provides for adopting cultural policies when compared to 

the GATT.71 Nevertheless, if a dispute arises over whether the product is a good or a 

service, it will be the Panels and the Appellate Body of the WTO which determine 

whether the WTO Member is right to claim that a product is not included in the 

classification at stake. Indeed, in the case concerning Canada – Periodicals, the 

Appellate Body did not agree with Canada that the measure at stake did not affect 

                                                 
65 Smith & Woods 2005, p. 6. 
66 International Convention on the Harmonized Commodity Description and Coding System, done at 
Brussels on 14 June 1983 and the Protocol of Amendment thereto of 24 June 1986, entered into force 
on 1 January 1998, O.J., 2003, L198/3-10.  
67 WTO Secretariat, Services Sectoral Classification List, Note by the Secretariat, MTN.GNS/W/120, 10 
July 1990. The use of the Services Sectoral Classification List is not obligatory, yet it is encouraged to 
use it in the Guidelines for Trade in Services of 2001. See Council for Trade in Services, Guidelines for 
the Scheduling of Specific Commitments under the General Agreement on Trade in Services, S/L/92, 
28 March 2001. 
68 United Nations Central Product Classification System, Version 1.1, UN Doc 
ST/ESA/STAT/SER.M/77/Ver.1.1, March 2002, available on 
http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=16&Lg=1.  
69 This is what the Panel seemed to have done in the Panel Report: Mexico – Measures Affecting 
Telecommunications Services, WT/DS204/R, (2 April 2004), para 7.77. 
70 Smith & Woods 2005, p. 21. 
71 Ibid. pp. 22-24. 
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trade in goods because the measure affected trade in services.72 While the Appellate 

Body argued that the measure also affected trade in goods, it did not pronounce 

itself on where the boundary between goods and services lays. Rather it stated that 

the GATT and the GATS can apply simultaneously.73  

 

Legal and economic literature has attempted to discern a number of criteria to define 

whether a product is a good or a service. A first criterion that has been suggested is 

the ‘tradability’ of the product. This would mean that they “have some inherent 

economic value indicated by its inclusion in the trade transaction.”74 While this 

criterion is relevant to define whether the trade rules are applicable and it thus 

functions as a ‘filter’, it may not be a useful criterion to make a distinction between 

goods and services. The issue of ‘tradability’ emerges indeed in the context of the 

discussions on whether cultural products are goods or services. It is suggested that 

cultural products have a ‘dual nature’, being not only of commercial value, but also 

the carriers of a particular cultural identity.75 They would therefore have a role to play 

in society that goes well beyond the entertainment and education of consumers. 

Therefore, according to certain States, it would be inappropriate to submit them to 

the rules of free trade.76 The Convention nowhere excludes that cultural goods and 

services may have a commercial value. On the contrary, it affirms this in Article 4.4. 

The Convention only stresses that they are not solely of a commercial nature. Thus, 

it may be argued that cultural products are tradable and that this tradability is of no 

relevance in distinguishing between goods and services. A second criterion, 

originating in economic literature, states that production and consumption must be 

simultaneous in the case for services but not for goods.77 A third suggested criterion 

is the ‘tangibility’ of the product, meaning that if the product has a ‘physical 

manifestation’ (‘it can be touched’)78, a good is at stake. If such ‘physical 

                                                 
72 Appellate Body Report: Canada – Certain Measures concerning Periodicals, supra note 61, p. 17. 
73 See supra note 61.  
74 See Smith & Woods 2005, p. 49. SMITH and WOODS derive this from the ordinary meaning of the 
words ‘good’ and ‘services’, as clarified in the Oxford English Dictionary. 
75 For a discussion of the socio-philosophical antecedents of this dispute, and more specifically the 
works of the ‘Frankfurter Schule’ and the Anglo-Saxon ‘political economy’ approach to culture, see 
Footer & Beat Graber 2000, pp. 117-118, with references. 
76 The European Commission considered that culture should not be understood in a mere commercial 
sense, but ‘in the anthropologic and social sense, embracing all of which concurs to the identity and 
dignity of people’. See European Commission, Communication from the Commission to the Council and 
the European Parliament, Towards an International Instrument on Cultural Diversity, COM (2003) 520 
final, 27 August 2003. An interesting assessment of the nature of films is made by GERMANN, who 
describes the impact films may have (and have had) on the public perception of certain groups in 
society (e.g. Jews, Arabs, Africans, Chinese…). Their nature is thus clearly not limited to being a 
tradable commodity. See Germann 2004, p. 329. 
77 See Shao 1995, p. 124, referring to Grimwade 1989, p. 407. 
78 This is close to a general and basic description that is sometimes made of services: ‘services are 
everything that you cannot drop on your foot’. The ‘tangibility’ characteristic was often linked to the idea 
that services cannot be stored. Arguably, such would today not be that obvious any more. E-mail 
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manifestation’ is lacking, we are confronted with a service.79 This is a highly relevant 

criterion. Yet, it still leaves room for some discussion: are films saved on a DVD a 

service or a good? The DVD is clearly tangible, but the film itself is not. What about a 

film that is downloaded through the internet?80 A fourth suggested criterion, namely 

the ‘function’ of the product, may indeed help further. A product can be classified as 

a good if the product is subject to the trade transaction because of the product per 

se. Conversely, if the consumer of a product does not want the product per se, but 

rather needs the product to obtain or use the real subject-matter of the transaction, a 

service is at stake.81 In this sense, the reason why a consumer buys a DVD is not 

because the consumer wants to have the DVD-disk itself, but because the consumer 

wants to have access to the film that is burnt on the disk. This fourth criterion indeed 

provides more guidance on how to classify cultural products. Nevertheless, the line 

to be drawn is still dependent on a rather subjective assessment on the function of 

the product. Most goods are not bought because of the possession of the good itself, 

but because of the use of the good. This criterion may therefore be somewhat biased 

in favour of classifying products as services. To avoid the subjectivity in classifying 

products and to remove this decision from individual WTO Members (who classify 

because of national policy reasons), it would be desirable to agree within the WTO to 

classify cultural products. The Convention on Cultural Diversity is not the appropriate 

instrument to draw the borderline between cultural goods and services. A clear 

agreement would already to a large extent make the trade and culture conundrum 

less complicated and provide for a more long-term solution.82  

 

As long as there is no agreement on how to classify cultural products, it will be 

necessary to consider the provisions of both the GATT and the GATS to assess the 

WTO-compatibility of policies that aim to protect and preserve cultural diversity. In 

essence, State measures that protect or promote the diversity of cultural expressions 

within a State’s territory83 will not always be contrary to the basic premise of the 

WTO: substantial reduction of tariffs and other barriers to trade and elimination of 

discriminatory treatment in international trade relations.84 The Convention itself 

                                                                                                                                           
services store e-mails, digital television channels allow consumers to store films temporarily… Compare 
Bhagwati 1986, p. 46.  
79 See Smith & Woods 2005, pp. 49 and 52. 
80 The European Community has argued that this is concerns a service and the United States that it 
concerns goods. See European Commission, ‘Digital Products: the Case for Services’, 26 March 1999, 
cited in Bernier 2005, p. 783. 
81 Smith & Woods 2005, pp. 55-56. 
82 See Bernier 2005, p. 783. 
83 Article 6 Convention. 
84 Preamble of the WTO Agreement, para. 3. Note that this is not an end in itself, but a tool to raise 
standards of living, ensure full employment, expanding production and trade, and allowing the optimal 
use of the world’s resources. Croome 1999. 
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recognizes that diversity-enhancing measures may include “measures which aim at 

developing and promoting the free exchange and circulation of ideas”.85 

Nonetheless, very often such measures will clearly restrict free trade and impose 

dissimilar treatment of cultural products of different origins. Special attention should 

go to measures in support of cultural expressions from Developing Countries. In the 

next two sections, we will discuss in turn the compatibility with the Multilateral 

Agreements on Trade in Goods (2.2) and the General Agreement on Trade in 

Services (2.3) against certain measures adopted under the Convention. 

 

Given the broad formulation of the provisions in the Convention and the general 

‘enabling’ nature of the Convention, it may always be possible to define measures to 

protect cultural diversity that we do not discuss here. They might also conflict with 

the provisions in the WTO Agreements. However, the measures will always be 

confronted with similar compatibility-problems as the ones we will describe below. 

 
2.2 Intersections with Multilateral Agreements on Trade in Goods 
 
2.2.1 General Measures 
 
The examples of measures to promote and protect the diversity of cultural 

expressions which the Convention lists in its Article 6, but also the important right of 

the Parties to take all appropriate measures when they determine a situation where 

cultural expressions on their territory are under threat86, show obvious frictions with 

the basic principles of the GATT (especially the principle of non-discrimination, 

materialised in Article I (MFN), Article III (National Treatment) and Article XI 

(prohibition on quantitative restrictions) GATT). Moreover, measures taken under 

some other provisions in the Convention may also conflict with other Multilateral 

Agreements on Trade in Goods, more specifically the Agreement on Subsidies and 

Countervailing Measures (‘SCM Agreement’).  

 

Article 6 of the Convention spells out the rights of the Parties to the Convention. A 

non-exhaustive list of possible measures aimed at protecting and promoting the 

diversity of cultural expressions in the territory of the Party is provided. It should be 

noted again, that these provisions merely give permission to the Parties to adopt 

such measures. Yet, under the broad definition of ‘conflict’, as explained above, 

conflicts can indeed emerge between these permissive provisions and the obligatory 

                                                 
85 Article 6.2 (e) Convention. 
86 Articles 8 and 17 Convention. 
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provisions of the WTO.87  The list of possible measures in Article 6.2 starts by 

mentioning ‘regulatory measures aimed at protecting and promoting diversity of 

cultural expressions.’88 This, in our view, is a superfluous inclusion. Indeed, the first 

paragraph of Article 6 reaffirms the right of the Parties to ‘adopt measures aimed at 

protecting and promoting the diversity of cultural expressions within its territory’. The 

second paragraph then states that such measures may include ‘regulatory measures 

aimed at protecting and promoting diversity of cultural expressions’. We will therefore 

leave this aside and focus on the compatibility of measures that are more specified.  

 

• Article 6.2 (b): ‘measures that, in an appropriate manner, provide 

opportunities for domestic cultural activities, goods and services […] 

including provisions relating tot the language used for such activities, 

goods or services.’ 

 

A first example of measures to protect and promote cultural diversity are “measures 

that, in an appropriate manner, provide opportunities for domestic cultural activities, 

goods and services […] including provisions relating to the language used for such 

activities, goods or services.”89 This formulation is quite enigmatic. What does it 

mean to ‘provide opportunities’? In an earlier draft of the Convention, the phrasing 

was much more explicit, but also narrower. It stated that such measures would 

“reserve a certain space for domestic cultural goods and services”.90 Reserving 

space for domestic goods may lead to discrimination between domestic and 

imported cultural goods, in violation of the principle of National Treatment (Article III 

GATT). This provision prohibits discriminatory taxes (Article III.2) and discriminatory 

regulation (Article III.4). As soon as a product has entered the market, internal 

regulation and internal taxes or other internal charges should not be applied on 

imported products so as to afford protection to domestic production. Article III obliges 

Members of the WTO to provide equality of competitive conditions for imported 

products in relation to domestic products.91 Thus, measures that reserve a certain 

space for domestic cultural goods are not providing equal competitive conditions for 

the imported goods.  

 

                                                 
87 See supra Section 1.3. 
88 Article 6.2 (a) Convention. 
89 Ibid. Article 6.2 (b). 
90 See Article 6.2 (a) of the so-called ‘Composite Text’ of the Convention, supra note 24. 
91 See Appellate Body Report: Japan – Taxes on Alcoholic Beverages, WT/DS8, 10 and 11/AB/R (4 
October 1996), p. 16; Appellate Body Report: Korea – Taxes on Alcoholic Beverages, WT/DS75 and 
85/AB/R, (18 January 1999), para. 120 (declining to take a static view of the term ‘directly competitive or 
substitutable) and Appellate Body Report: Canada – Certain Measures Concerning Periodicals, supra 
note 61, p. 18. 
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The structure of the provisions on taxes and regulation is slightly different. With 

regard to internal taxes, the first sentence of Article III.2 reads that imported products 

cannot be subject to internal taxes in excess of those applied to ‘like’ domestic 

products.92 The degree of ‘likeness’ is assessed by considering the end-use of the 

product on the market, consumers’ tastes and habits, as well as the product’s 

properties, nature and quality.93 A further criterion is the tariff classification in the 

Harmonised System.94 The slightest difference in the level of taxation is enough to 

cause a violation of Article III.2. This is different for the second sentence of Article 

III.2. It concerns products that are not that similar as to be able to talk about ‘like 

products’, but which are, nevertheless, in a competitive relationship.95 In order to 

identify a violation in that case, one needs, next to a dissimilar taxation, proof that 

the difference in taxation is applied so as to afford protection to domestic 

production.96 Article III.4, which relates to the application of regulation on internal 

sale, offering for sale, purchase, transportation, distribution or use, covers the same 

products as Article III.2, first sentence.97 When imported products are accorded less 

favourable treatment, so as to afford protection to like products of national origin, 

there is a violation of this provision. 

 

Domestic and imported cultural goods may indeed be in a competitive relationship 

(notably if they are part of the same market segment).98 If so, it is still necessary to 

prove that the measure is ‘applied so as to afford protection’. This would not be too 

                                                 
92 If the products are very similar and there applies on imported products a tax in excess of those 
applied to like domestic products, there is a presumption that this tax is levied so as to afford protection 
to domestic products. In that case the tax constitutes a violation of Article III (2), first sentence GATT. 
See Appellate Body Report: Japan – Taxes on alcoholic beverages, supra note 91, p. 20.  
93 See Working Party Report on Border Tax Adjustments, (2 December 1970) BISD 18S/97, para. 18. 
See also Choi 2003. 
94 See Panel Report: United States – Standards for Reformulated and Conventional Gasoline, 
WT/DS2/R, (29 January 1996), para. 6.8. Nevertheless, the Appellate Body cautioned in a later case 
that the tariff bindings can be so broad that they do not necessarily indicate likeness. See Appellate 
Body Report: Japan – Taxes on Alcoholic Beverages, supra note 91, paras 114-115.  
95 Para. 1, Ad Article III, Annex I GATT. 
96 Article III (2) juncto Article III (1) GATT. See Panel Report: Chile – Taxes on Alcoholic Beverages, 
WT/DS87/R (15 June 1999), para. 7.92. Thus, a de minimis difference is not sufficient. 
97 See Appellate Body Report: European Communities – Measures affecting asbestos and asbestos-
containing products, WT/DS135/AB/R (12 March 2001), para. 99. 
98 See Appellate Body Report: Canada – Certain Measures Concerning Periodicals, supra note 61, pp. 
23-28. BERNIER criticizes this decision for not explaining why domestic as opposed to foreign content 
was not a distinguishing factor. He argues that the focus of the Appellate Body on the competitive 
relationship insufficiently addressed the specificity of cultural products when determining their 
relationship. See Bernier 2005, p. 758. On the other hand, it could be argued that the Appellate Body is 
indeed focusing on what the WTO should do: ensuring the ‘equality of competitive conditions’. (See 
Appellate Body Report: Japan – Taxes on Alcoholic Beverages, supra note 91, p. 16 and Appellate 
Body Report: European Communities – Measures affecting asbestos and asbestos-containing products, 
supra note 97, para. 15.) If there is actual (or potential (see Appellate Body Report: Korea – Taxes on 
Alcoholic Beverages, WT/DS75 and 84/AB/R, (18 January 1999), para. 114)) competition between the 
domestic and imported products, the competitive opportunities in the market may be threatened by such 
a measure. One way to assess this is through the use of the cross-price elasticity test (See Appellate 
Body Report: Korea – Taxes on Alcoholic Beverages, supra this note). If the competitive opportunities 
are not upset, no discrimination is at stake. 
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difficult since the measure at stake is exactly a measure to ‘protect or promote’ 

cultural diversity.99 It is much less evident that domestic and imported cultural goods 

are ‘like’ for the purposes of Article III.2, first sentence GATT (taxes). As explained, 

this difference may be relevant because of the short-cut Article III.2, first sentence 

stipulates: the slightest difference in taxation between like goods, leads to a violation 

of Article III.2. Would the fact that the domestic product contains domestic cultural 

content, mean that it is not ‘like’ an imported product? Unfortunately, the criteria to 

answer the question whether such goods are ‘like’ have not been developed yet. 

Nevertheless, the practical fact remains, that even if cultural goods would not be 

considered like, they will likely be considered directly competitive or substitutable 

and thus may violate Article III if they are ‘so as to afford protection’. To assess this 

third criterion, WTO Panels and the Appellate Body look only at the “design, 

structure and architecture of the measure”. The intentions are only pertinent as far as 

they are “objectively expressed in the statute.”100 A measure that wants to effectively 

protect and promote cultural diversity would indeed fit with this criterion. It would then 

be necessary to look whether any exceptions exist. 

 

Specifically with regard to reserving space to domestic cultural goods, there is 

indeed a specific provision in the GATT that may provide an exception, be it a limited 

one. This exception, common in trade agreements, allows for measures that restrict 

trade but are “imposed for the protection of national treasures of artistic, historic or 

archaeological value”.101 The drafters of GATT also included a specific article on 

cinematographic films (Article IV). Indeed, if the measures under Article 6.2 (b) of the 

Convention take the form of ‘screen quotas’, they may be saved by Article IV GATT. 

This provision was drafted and adopted in efforts to salvage the cultural industries in 

Europe that had been destroyed in World War II. Pursuant to Article IV GATT, 

Members may require that a minimum amount of screen time be reserved for the 

screening of domestic films. Nevertheless, these screen quotas are largely 

inadequate to preserve cultural diversity in film screening since they can only be 

used to reserve screen time for films of national origin and not to further diversify 

                                                 
99 Note that the Appellate Body has stated that this is not a matter of ‘intent’. Appellate Body Report: 
Japan – Taxes on Alcoholic Beverages, supra note 91, pp. 18-19. The Appellate Body rejected the so-
called ‘aim-and-effect test’. See Wille 1998. However, in a recent case, a Panel noted that ‘the declared 
intention of legislators and regulators of the Member adopting the measure should not be totally 
disregarded, particularly when the explicit objective of the measure is that of affording protection to 
domestic production.’ See Panel Report: Mexico – Taxes on Soft Drinks, WT/DS308/R, (7 October 
2005), para. 8.91). 
100 Appellate Body Report: Chile – Taxes on Alcoholic Beverages, WT/DS87 and 110/AB/R, (13 
December 1999), para. 71. 
101 Article XX (f) GATT. See also Article 30 Treaty Establishing the European Community and Article 
2101.1 North Atlantic Free Trade Area. 
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according to the origin of the films.102 Moreover, Article IV (d) calls for the gradual 

elimination of the screen quotas. Therefore, it is said that Article IV is nothing more 

than a ‘sleeping beauty’, offering only a term of reference for the trade and culture 

debate in GATT.103  

 

• Article 6.2 (c): ‘measures aimed at providing domestic independent 

cultural industries and activities in the informal sector effective access 

to the means of production, dissemination and distribution of cultural 

activities, goods and services.’ 

 

This measure may be labelled a ‘domestic support’ measure.104 The national 

authorities support domestic independent industries to produce, disseminate and 

distribute their products. While the measures described in Article 6.2 (c) concern 

support through ‘regulation’, Article 6.3 (d) proposes ‘financial’ support measures. 

Since the measures in Article 6.2 (c) will treat domestic cultural industries better than 

foreign industries,105 they may violate Article III.4 GATT (National Treatment), under 

the conditions explained above. Indeed such measures may involve creating special 

distribution channels, to which only domestic producers would have access. 

 

• Article 6.2 (d): ‘measures aimed at providing public financial 

assistance’ 

 

States may also try to support cultural industries by providing financial assistance in 

the form of subsidies.106 If a State would want to subsidise its domestic cultural 

industry to enable it to compete better with the imported cultural goods and hence to 

preserve cultural diversity, it would in fact fail to treat domestic and imported 

products in an equal way. This would at first sight violate Article III.4 GATT. 

Nevertheless, Article III.8 (b) GATT provides an exception for subsidies that are 

                                                 
102 Germann 2004, p. 334. Dispute Settlement practice on this article is lacking. The disputes that may 
have addressed the provision have both been settled by mutually agreed solution. See Turkey – 
Taxation of Foreign Film Revenues, WT/DS43, mutually agreed solution on 14 July 1997 and Canada – 
Measures Affecting Film Distribution Services, WT/DS/117/1, (22 January 1998). 
103 Neuwirth 2002, p. 13. 
104 For a discussion of domestic support measures that are used in cultural industries: see Footer & 
Beat Graber 2000, pp. 122-126. 
105 Article 6.2 (c) indeed refers to ‘domestic independent cultural industries’. 
106 The final version of the Convention does not spell out any conditions States could attach to the 
granting of these subsidies by, for instance, only granting them to domestic industries. The so-called 
‘Composite Text’ of the Convention was more explicit and stated that the States Parties may determine 
the nature, amount and beneficiaries of public financial aid. Even though this explicit language is 
deleted in the Convention, there is still no obligation in it to extend financial aid that is granted to certain 
cultural industries to other such industries (i.e. no Most Favoured Nation obligation nor National 
Treatment obligation). Nonetheless, such obligation can be included in ‘other international obligations’ 
that have to be complied with. See infra.  
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exclusively paid to domestic producers. This is thus a deviation from the principle of 

National Treatment. If a State would provide subsidies to certain producers of 

cultural goods, not limited to domestic producers, but rather conditioned upon the 

use of a certain language, this may also lead to a violation of the MFN principle in 

Article I GATT. Indeed, all countries that use this language  relating to their goods 

would benefit from this. Other trading partners of the State that is applying these 

measures would fail to benefit. The problem that arises here is the same as for 

Article III.2, first sentence (taxes). Article I.1 GATT only requires WTO Members to 

treat all ‘like’ goods of their trading partners equally favourably. It is still unclear, 

however, whether all cultural goods (in a same market segment) can be considered 

like, if their cultural content (here: language) differs.107  

 

When the WTO was established, the Members also adopted a multilateral 

agreement on Subsidies and Countervailing Measures (‘SCM Agreement’), 

regulating the granting and effects of subsidies. The granting of subsidies is thus, in 

principle, not entirely prohibited, but is subject to certain disciplines. The definition of 

subsidy is broad and includes situations where “government revenue that is 

otherwise due is foregone or not collected”.108 Thus, if a State is levying duties or 

imposing taxes on certain foreign cultural goods, while exempting other goods from 

these charges, this can be qualified as a subsidy under the SCM Agreement.109 

Subsidies are only prohibited if they are conditioned upon export performance or 

                                                 
107 It should be noted that the concept of ‘likeness’ in Article I.1 GATT is not necessarily the same as the 
concept used in Article III.2, first sentence GATT. The Appellate Body noted that ‘[t]he accordion of 
“likeness” stretches and squeezes in different places as different provisions of the WTO Agreement are 
applied”. See Japan – Taxes on Alcoholic Beverages, supra note 91, p. 21. The concept of likeness in 
Article I has not been addressed extensively yet in case-law. Nevertheless, a GATT Panel considered in 
a case concerning Article I GATT, the characteristics of the products, their end-use and the tariff 
regimes of other WTO Members. This seems very close to the criteria used for Article III.2, first 
sentence GATT. See GATT Panel Report: Spain – Tariff Treatment of Unroasted Coffee, L/5135, (11 
June 1981), paras 4.6-4.9. 
108 Article 1.1 (a) (1) (ii) SCM Agreement. A subsidy can be described as (i) a cost to a government 
(which can consist of (a) the transfer of funds and liabilities; (b) the provision of goods or services or (c) 
government revenue that is foregone but is otherwise due) and (ii) a benefit to a recipient, in the sense 
that the recipient has received a financial contribution on terms more favourable than those available to 
the recipient of the market. In addition, the subsidy must be specific (Article 1.2 SCM Agreement), in the 
sense that it must be granted to an enterprise, or industry, or group of enterprises or industries (Article 
2.1 SCM Agreement). 
109 It has to be established that the latter goods would normally be subjected to the charges, thus that 
revenue is foregone that is ‘otherwise due’. Appellate Body Report: United States – Tax Treatment of 
Foreign Sales Corporations, WT/DS108/AB/R, (24 February 2000), paras 88-92. Importantly, a subsidy 
that is exclusively granted to domestic industries is only exempted from the National Treatment 
obligation (pursuant to Article III.8 (b) GATT) if it involves direct government expenditure. In contrast, 
tax that is foregone by the State will qualify as a subsidy under the SCM Agreement, but will still have to 
comply with the National Treatment obligation of Article III GATT. Consequently, such subsidies cannot 
be limited to domestic industries. Appellate Body Report: Canada – Certain Measures Concerning 
Periodicals, supra note 61, pp. 32-35. See De Boer 1998, p. 246. See, on the relation between Article III 
and the SCM Agreement, Panel Report: Indonesia – Certain Measures Affecting the Automobile 
Industry, WT/DS54, 55, 59 and 64/R, (2 July 1998), paras 14.33-14.36 and 14.39-14.40.  
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upon local content requirements.110 Other subsidies are not prohibited, but are 

‘actionable’ by Members that experience ‘adverse effects’ because of the subsidy. 

After an investigation into whether the criteria of the SCM Agreement111 are fulfilled, 

Members may impose countervailing measures on imports originating from the 

subsidising Member.112 This means that they will try to off-set the effect of the 

subsidy on the domestic market by imposing higher duties on imports.113 The 

imposition of countervailing duties is possible if the Member that wants to impose the 

countervailing duties believes that the subsidy results in injury to its domestic 

industry, nullification or impairment or serious prejudice.114 The Members will have to 

prove that (i) a specific subsidy is at stake;115 (ii) this subsidy leads to or threatens to 

lead to injury to the domestic industry116 and (iii) there is a causal link between the 

subsidy and the injury.117 The Member that wishes to impose countervailing duties 

also has to respect some procedural requirements. Countervailing duties can only be 

imposed after an investigation118 has been conducted on the substantive conditions 

for imposing them and after consulting with the Members whose products are subject 

of investigation.119  

 

Besides this unilateral way of tackling subsidies, a Member that suffers from the 

effects of subsidies imposed by another Member may also challenge the subsidy 

before the Dispute Settlement Body of the WTO. There are some specific rules for 

challenging subsidies that deviate from the general rules in the Dispute Settlement 

Understanding.120 Moreover, the rules also differ with regard to prohibited121 and 

actionable subsidies.122

                                                 
110 Article 3 SCM Agreement. 
111 Ibid. Article 5. 
112 These countervailing duties can be imposed on prohibited and actionable subsidies. Prohibited 
subsidies only have to be withdrawn if a Panel believes that the subsidy scheme at hand is indeed 
prohibited. See Article 4.7 SCM Agreement.  
113 The level of countervailing duties may not exceed the level of the subsidy. Yet, it can exceed the 
level of calculated injury caused to the domestic industry. See Article 17.2 and 19.4 SCM Agreement. 
114 Article 7.1 SCM Agreement. 
115 It may be questionable whether a general subsidy to the cultural sector would be a ‘specific’ subsidy. 
See Bernier 2005, p. 761. 
116 The determination of injury is set out in Article 15 SCM Agreement, which is an elaboration of Article 
VI GATT. The Member needs to examine (i) the volume of subsidized imports and the effect of these 
imports on the prices in the domestic market for like products as well as (ii) the effect of these imports 
on the domestic producers of like products. This determination of injury will confront several challenges. 
First, it will again be necessary to define whether the subsidised imported cultural goods are ‘like’ the 
cultural goods produced by the domestic producers that claim to be affected. As has been shown 
earlier, this determination is not self-evident. Footnote 46 to Article 15.1 SCM Agreement states that 
‘the term “like product” (“produit similaire”) shall be interpreted to mean a product which is identical, i.e. 
alike in all respects to the product under consideration, or in the absence of such product which, 
although not alike in all respects, has characteristics closely resembling those of the product under 
consideration’. Second, it is also a difficult exercise to calculate the effect on the domestic industry.  
117 Article 15.5 SCM Agreement. 
118 Ibid. Article 11. 
119 Ibid. Article 13.1.  
120 The SCM Agreement has an accelerated procedure.   
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Surely, these WTO regimes may discourage States from subsidizing their cultural 

industries, even though this would be permitted under Article 6.2 (d) of the 

Convention.  

 

• Article 6.2 (e): ‘measures aimed at encouraging non-profit 

organizations, as well as public and private institutions and artists and 

other cultural professionals, to develop and promote the free 

exchange and circulation of ideas, cultural expressions and cultural 

activities, goods and services, and to stimulate both the creative and 

entrepreneurial spirit in their activities’ 

 

These measures do not seem to conflict with the provisions of the Multilateral 

Agreements on Trade in Goods, provided that the regulatory and financial measures 

at stake do not discriminate between domestic and imported cultural goods produced 

by these organisations, institutions, artists and professionals. If the measures would 

be subsidies, the Members granting them, should be aware of the provisions in the 

GATT and the SCM Agreement. Note that public institutions may also get involved in 

commercial transactions. Article XVII GATT concerning state-trading enterprises 

states that such enterprises should act in consistence with the general principles of 

non-discriminatory treatment. They thus have to act in accordance with the WTO 

principles and rules. 

 

• Article 6.2 (f): ‘measures aimed at establishing and supporting public 

institutions, as appropriate’ 

 

Again, a State that is adopting supporting measures should be aware of the 

principles of National Treatment and MFN and of the consequences of the SCM 

Agreement.123  

 

                                                                                                                                           
121 E.g. if a Panel finds that a subsidy is a prohibited one, the Member has to withdraw the subsidy 
without delay. Normally, a Member has a reasonable period of time to do this. Article 4.6 SCM 
Agreement. Moreover, since the injured party may, under the SCM Agreement, take appropriate 
countermeasures against the Member that has granted a prohibited subsidy, the level of the 
countermeasures may surpass the amount of the injury (normally the limit under Article 22.4 DSU) and 
be as high as the level of the subsidy. 
122 A Member which is found to have imposed an actionable subsidy has to take appropriate steps to 
remove the adverse effects of the subsidy. In the alternative, the Member shall withdraw the subsidy. 
See Article 7.8 SCM Agreement. Here the countermeasure has to be commensurate to the adverse 
effects. See ibid. Article 7.9. 
123 The SCM Agreement is also applicable to subsidies granted by the State to state-trading enterprises. 
See Matsushita, Schoenbaum & Mavroidis, pp. 278. 
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• Article 6.2 (g): ‘measures aimed at nurturing and supporting artists’ 

  

Here also, the rules on non-discrimination and subsidies need to be taken into 

account. 

 

• Article 6.2 (h): ‘measures aimed at enhancing diversity of the media, 

including through public service broadcasting’ 

 

Measures that would reserve screen time to television programmes that express a 

certain culture, could amount to a violation of National Treatment if they treat 

programmes with domestic content better than programmes with foreign content. 

Equally, they could violate the principle of Most Favoured Nation if they treat 

programmes with a cultural content from certain countries better than with content 

from other countries. It is debatable whether measures that reserve space to 

broadcast programmes with domestic content can be saved under Article IV GATT 

concerning screen quotas for cinematographic films (measures that violate the MFN 

obligation cannot be saved by this provision). While this provision was, at the time it 

was drafted, clearly focused on cinematographic films,124 it could maybe be argued 

that in an evolutionary interpretation, this provision could be interpreted broadly as 

also applying to television programmes. The Appellate Body has done this already in 

an earlier case, where it stated that Treaty provisions must be “read by a Treaty 

interpreter in the light of contemporary concerns of the community of nations”.125 The 

Convention on Cultural Diversity may indeed be an expression of ‘contemporary 

concerns of the community of nations’. (On the use of the Convention in the 

interpretation of the WTO Agreements, see infra Section 3.2). Nevertheless, it 

remains a fact that the phrasing of Article VI is explicitly referring to films and not to 

television programmes. 

 

Moreover, it should be noted that Article III.8 (a) GATT states that National 

Treatment does not apply when a government agency purchases goods, if this is not 

done with the view of commercial resale or with a view to use in the production of 

goods for commercial sale. Accordingly, if a public broadcasting corporation should 

decide to purchase more domestic television programmes than imported ones, it 

                                                 
124 Carmody 1999, p. 255. 
125 The Appellate Body has stated that ‘exhaustible natural resources’, mentioned in Article XX (g) 
GATT, contains both living and non-living sources. Also a measure to prevent the extinction of sea 
turtles can be justified under Article XX (g). See Appellate Body Report: United States – Import 
Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (12 October 1998), para. 129 and 
131. 
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would not violate the principle of National Treatment. Furthermore, it should be noted 

here, that there is an existing plurilateral  agreement (i.e. an agreement to which not 

all WTO Members are Party) on government procurement that re-imposes, on the 

signatories to this Agreement, the obligations of Most Favoured Nation and National 

Treatment.126 The Agreement also has a number of provisions on transparency in 

the process of government procurement. Nevertheless, whether these principles 

indeed apply will depend on whether the Member in question has included public 

broadcasting organisations in the list of commitments it has made in the Annex to the 

Agreement on Government Procurement. These commitments thus differ from WTO 

Member to WTO Member. 

 

• Article 8: ‘Measures to protect cultural expressions’ 

 

This provision is phrased as a real ‘obligation’ rather than the previously-discussed 

provisions (albeit that the original proposed formulation that was much more 

pressing). Measures that protect certain cultural expressions will most likely be a 

violation of the principles of National Treatment and Most Favoured Nation. Even if 

the imported cultural goods could not be considered ‘like’ the cultural goods that 

require protection, they would actually or potentially be in competition with them.127 

Moreover, outright limits on imports of certain cultural goods would amount to 

quantitative restrictions, in violation of Article XI GATT. It will then be essential to find 

a provision in the GATT that would provide an exception to these principles. Article 

XX GATT is the general exception-provision of the GATT. However, it only includes 

a limited exception relating to culture. Article XX (e) states that nothing in the GATT 

prevents the adoption of measures “imposed for the protection of national treasures 

of artistic, historic or archaeological value”. Such measures may not be applied in a 

manner which would constitute a means of arbitrary or unjustifiable discrimination 

between countries or a disguised restriction on international trade.128 The reason for 

this exception was to allow WTO Members to adopt measures that would prevent the 

illicit export of national art. This exception probably would not be sufficient to save 

general measures that protect cultural expressions that are under threat. However, if 

a WTO Panel was to accept a wide interpretation of artistic national treasures 

including certain songs, movies, books or magazines, this exception would be 

available. 

 

                                                 
126 See Article I Agreement on Government Procurement.  
127 See supra note 98. 
128 This is stated in the introductory paragraph of Article XX. 
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• Article 12 (e): ‘encourage the conclusion of co-production and co-

distribution agreements’ 

 

Co-production and co-distribution agreements are commonly used in order to 

achieve financial benefits from the countries in which the joint producers are 

established.129 Such arrangements between countries may infringe the MFN 

principle in Article I GATT, if a Party to an arrangement refuses, without just reasons, 

to conclude a similar agreement with other countries.130

 
2.2.2 Measures Specifically Relating to Developing Countries 
 
Article 14 of the Convention outlines policies that try to advance cultural expressions 

in Developing Countries. These measures are suffering from the same tensions with 

the trade principles as have been described in the previous subsection, and are 

especially difficult to reconcile with the MFN principle. Nonetheless, one may be able 

to uphold them because of specific provisions in the WTO Agreements giving 

favourable treatment to Developing Countries.  

 

Article 16 of the Convention calls for preferential treatment of Developing Countries 

in order to facilitate cultural exchange with these countries. This should be done in 

accordance with the international obligations of the Parties. As previously discussed, 

granting favours to certain countries, without extending them to other countries, is a 

violation of the MFN principle. The WTO Members realized, under the impulse of the 

United Nations Conference on Trade and Development (‘UNCTAD’), that this would 

be insensitive due to the economic challenges Developing Countries face in the 

international economy. They included several provisions in the WTO Agreements 

granting ‘special and differential treatment’ to Developing Countries.131 Prior to this, 

one of the most significant steps to increase Developing Countries’ trade 

opportunities was the Decision on Differential and More Favourable Treatment (also 

called ‘enabling clause’)132, done by the GATT Parties in 1979. This clause made it 

                                                 
129 See for instance: Council of Europe, European Convention on Cinematographic Co-Production, 
done at Strasbourg on 2 October 1992, ETS No. 147. 
130 Germann 2004, p. 342. 
131 At the request of the WTO Committee on Trade and Development, the WTO Secretariat has 
discussed all provisions on special and differential treatment in a note. See Implementation of Special 
and Differential Treatment Provisions in WTO Agreements and Decisions, note by the Secretariat, WTO 
Doc. WT/COMTD/W/77, 25 October 2000. Some of the provisions aim at increasing trade opportunities 
of Developing Countries, others safeguard their interests or provide flexibility, transitional time periods 
and technical assistance. 
132 Decision on Differential and More Favourable Treatment, Reciprocity and Fuller Participation of 
Developing Countries, GATT Doc. 26S/203, 28 November 1979. 
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possible for developed countries to adopt a ‘Generalized System of Preferences’133 

that accords non-reciprocal trade preferences to Developing Countries. Developed 

countries may thus grant favourable treatment to cultural goods from Developing 

Countries if these measures comply with the ‘enabling clause’. This means, in 

particular, that all Developing Countries with similar development, financial and trade 

needs have to benefit from the preferences.134 The obligation to grant such a 

preference to all similarly situated Developing Countries may be too burdensome for 

certain countries. Special treatment is also provided to Developing Countries in the 

framework of the SCM Agreement.135

 
2.3 Intersections with General Agreement on Trade in Services 
 
Contrary to the GATT, the GATS provides much more flexibility. This helps to explain 

why advocates of measures that protect cultural diversity (like the European 

Community) argue that cultural products should mainly be qualified as services. The 

GATS contains two types of obligations. Firstly, some general obligations and 

principles apply immediately to all Members of the WTO. These obligations are 

included in Part II of the GATS. The most important obligation for our purpose is the 

principle of Most Favoured Nation (Article II.1 GATS). However, the WTO Members 

were allowed to make temporal exceptions to this principle (Article II.2 GATS) (the 

so-called ‘negative list’ approach). Secondly, there are obligations that only apply if 

WTO Members have made specific commitments indicating that these obligations 

apply to (all or some of) their national services sectors (the so-called ‘positive list’ 

approach). The most important obligations for our discussion are the principles of 

Market Access (Article XV GATS) and National Treatment (Article XVI GATS). These 

obligations are included in Part III of the GATS. 

 
2.3.1 General Measures 
 

• Article 6.2 (b): ‘measures that, in an appropriate manner, provide 

opportunities for domestic cultural activities, goods and services […] 

including provisions relating tot the language used for such activities, 

goods or services.’ 

 

                                                 
133 The Generalized System of Preferences was an initiative of the United Nations Conference on Trade 
and Development. See UNCTAD Res. 21 (II), 26 March 1968. 
134 Hence, developed countries cannot discriminate among Developing Countries. See Appellate Body 
Rapport: EC – Conditions for the granting of tariff preferences to Developing Countries, 
WT/DS246/AB/R, (7 April 2004), para. 160. The enabling clause only provides for possible different 
treatment of a subcategory of Developing Countries: the least developed countries. See Article 2 (d) 
enabling clause. 
135 Part VIII SCM Agreement. 
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These measures might involve limitations on the total number of service operations 

or total quantity of service output. In that sense, it could be a violation of the principle 

of Market Access.136 Nevertheless, such would only be the case if the Member that 

has adopted such measures has also made a specific commitment in the field of the 

cultural services sector at stake to provide Market Access to this sector. 

Nevertheless, very few WTO Members have made such commitments in the cultural 

sector.137  

 
• Article 6.2 (c): ‘measures aimed at providing domestic independent 

cultural industries and activities in the informal sector effective access 

to the means of production, dissemination and distribution of cultural 

activities, goods and services.’ 

 

Measures that provide domestic cultural industries better access to the means of 

production, dissemination or distribution than foreign cultural industries, may amount 

to a violation of National Treatment, if the Member has made a specific commitment 

in the field at stake.138  

 

• Article 6.2 (d): ‘measures aimed at providing public financial 

assistance’ 

 

If public financial assistance is made to certain cultural service providers, but not to 

others, this may be in violation of the principle of Most Favoured Nation. Indeed, 

States may support only service providers that produce cultural services in a certain 

language. This means that all service providers of all trading partners that produce in 

this particular language are treated better than service providers from other trading 

partners. Nevertheless, like for cultural goods, it may again be disputed whether 

cultural services in a certain language are indeed ‘like’ services in another language. 

Moreover, WTO Members were allowed to make temporary exceptions to the Most 

Favoured Principle in the GATS. Although these exceptions will expire in the future, 

today, it is still important to take them into account. 

 

Measures that support certain domestic cultural industries by providing subsidies 

may also amount to a violation of the principle of National Treatment. The GATS 

does not provide an exception to the National Treatment principle for subsidies, as is 

                                                 
136 Article XVI.2 (c) GATS. 
137 See Bernier 2005, p. 769. 
138 Article XVII.1 GATS. 
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done for goods in Article III.8 (b) GATT. Nevertheless, States are able to limit 

financial support measures to domestic cultural industries, as long as they have not 

made any specific National Treatment commitments in this sector. At present, there 

is no regime in the GATS that would discipline subsidies in favour of service 

providers. Article XV GATS states that Members shall enter into negotiations with a 

view to developing the necessary multilateral disciplines to avoid trade-distorting 

effects of service-subsidies and to address the appropriateness of countervailing 

measures.139 If certain States experience adverse effects, they may request 

consultations with the subsidising Member.140

 

• Article 6.2 (e): ‘measures aimed at encouraging non-profit 

organizations, as well as public and private institutions and artists and 

other cultural professionals, to develop and promote the free 

exchange and circulation of ideas, cultural expressions and cultural 

activities, goods and services, and to stimulate both the creative and 

entrepreneurial spirit in their activities’ 

 

Again, the GATS does not seem to limit the leeway States have to adopt such 

measures. As long as States have not made any specific commitments to provide 

National Treatment in the cultural sector at stake, these measures can be targeted at 

encouraging and supporting specific domestic cultural organisations or 

professionals. The lack of elaborated GATS provisions on subsidies means that also 

financial support can be given without many limitations. 

 

• Article 6.2 (f): ‘measures aimed at establishing and supporting public 

institutions, as appropriate’ 

 

The same comments as for Article 6.2 (e) are applicable here.  

 

•  Article 6.2 (g): ‘measures aimed at nurturing and supporting artists’ 

  

The same comments as for Article 6.2 (e) are applicable here.  

 

• Article 6.2 (h): ‘measures aimed at enhancing diversity of the media, 

including through public service broadcasting’ 

                                                 
139 For the latest state of play, see Working Party on GATS Rules – Report of the Meeting of 21 June 
2006, WTO Doc. S/WPGR/M/56, 4 July 2006, paras 2-26. 
140 Article XV.2 GATS. 
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National measures that provide better access to the media for cultural services from 

certain States and not for others, would violate the principle of Most Favoured 

Nation. Yet, as explained, WTO Members were allowed to make exceptions to this 

principle. This has, for instance, been done by the European Community in its 

Schedule of MFN exemptions. Indeed, in the framework of the Council of Europe 

Convention on Transfrontier Television,141 European States offer the same treatment 

to ‘works of European origin’ as to their domestic works (thus reserving National 

Treatment only to the Parties to the Council of Europe Convention). The European 

Community has made a corresponding MFN exemption in its schedules.142 National 

measures that would provide cultural services with a domestic content better access 

to the media than for cultural services with a foreign content, may again amount to a 

violation of the principle of Market Access (if the foreign services face a quantitative 

limit) or the principle of National Treatment. Nevertheless, this depends again on 

whether the Member that adopts such measure has made a specific commitment in 

this sector.  

 

Furthermore, Article XIII.1 GATS excludes the application of the principles of Most 

Favoured Nation, Market Access and National Treatment to measures that regulate 

government procurement (if the purchase is for governmental purposes and not with 

a view to commercial resale). If public broadcasting corporations would be required 

to procure domestic cultural services in larger quantities or at more favourable rates, 

these measures could only be scrutinised under the provisions of the plurilateral 

Agreement on Government Procurement, if the State in question is Party to this 

Agreement.143

 

• Article 8: ‘Measures to protect cultural expressions’ 

 

Measures that protect cultural expressions may clearly be a violation of the principle 

of Most Favoured Nation, as far as the State in question has not made an exception 

to this principle. If such measures involve a quantitative restriction on the access of 

foreign cultural services to the market there may also be a violation of the principle of 

Market Access,144 provided that the State has made a specific commitment to 

                                                 
141 European Convention on Transfrontier Television, done at Strasbourg on 5 May 1989, ETS No 132, 
amended by the Protocol of 1 October 1998, ETS No 171. 
142 European Communities and their Member States, Final List of Article II (MFN) Exemptions, 
GATS/EL/31, 15 April 1994, p. 1. 
143 See supra note 126 and accompanying text. 
144 It should be noted that the Appellate Body agreed that a prohibition to provide services may amount 
to a zero-quota and thus also be such quantitative limitation (more specifically as mentioned in Article 
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provide Market Access in this sector. Finally, there may also be a violation of the 

principle of National Treatment if domestic service providers are protected against 

foreign ones and if a specific commitment has been made. Clearly, the GATS 

provides much more flexibility for such measures. Nevertheless, once the exceptions 

to the Most Favoured Nation principle will expire and once WTO Members make a 

commitment in the cultural services sector at stake, the impact of the GATS will 

become much more important. In that case, recourse should be made to the ‘general 

exception clause’ of Article XIV GATS. Indeed, this clause contains a reference to 

measures that are necessary ‘to maintain public order’. It has been suggested that 

the general exception clause of Article XIV (a) GATS, referring to measures 

necessary to maintain public order, may be extremely relevant in this respect.145 (On 

the use of the Convention on Cultural Diversity to interpret GATS provisions, see 

infra Section 3.2). 

 

• Article 12 (e): ‘encourage the conclusion of co-production and co-

distribution agreements’ 

 

In regards to trade in cultural goods, as stated earlier, co-production and co-

distribution agreements may constitute a violation of the principle of Most Favoured 

Nation if they limit the cooperation exclusively to producers from certain countries. 

However, as previously discussed, the WTO Members were allowed to make 

(temporary) exceptions to this principle. The European Community, for instance, has 

made an explicit exception for co-distribution agreements concluded exclusively with 

producers in Developing Countries.146

 
2.3.2 Measures Specifically Relating to Developing Countries 
 
The ‘enabling clause’ does not apply to services. There is thus no general ‘waiver’ 

for measures that would provide special and differential treatment for cultural 

services from Developing Countries. Nevertheless, Article IV.1 GATS states that 

WTO Members should make specific commitments liberalising the service sectors 

that are of interest to Developing Countries.147 Moreover, the fact that WTO 

Members have had the opportunity to make exceptions to the principle of National 

                                                                                                                                           
XVI.2 (a) and (c)). See Appellate Body Report: United States – Measures Affecting the Cross-Border 
Supply of Gambling and Betting Services, WT/DS285/AB/R, (7 April 2004), para. 238. 
145 Germann 2004, p. 336. 
146 European Communities and their Member States, Final List of Article II (MFN) Exemptions, supra 
note 142, p. 2. 
147 Yet, Developing Countries complain that they experience serious difficulties in participating in 
international trade in services. See for instance: Council for Trade in Services – Report of the Meeting 
Held on 21 September 1999 – Note by the Secretariat, WTO Doc. S/C/M/39, 15 October 1999. 
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Treatment may provide for some relief in treating Developing Countries better than 

other trading partners.148

 

3. SOLVING CONFLICTS 
 
In Section 2, we explained which provisions of the Convention on Cultural Diversity 

may conflict with the provisions of the WTO Agreements. It may thus be concluded 

that, if cultural expressions are considered to be part of goods, the impact of the 

GATT and the SCM Agreement is to an important extent limiting the leeway WTO 

Members have to take measures under the Convention on Cultural Diversity. 

Leaving aside the limited exceptions for cinematographic films and national 

treasures, the exceptions in the GATT are principally not really cultural-sensitive. 

Hence, it seems that little policy space is left for measures that aim to protect cultural 

diversity. On the other hand, if cultural expressions are considered to be part of 

services, the leeway of States is much wider. The GATS indeed provides much more 

flexibility. Nevertheless, even in this case, conflicts between the WTO provisions and 

the Convention will not be absent. The exceptions WTO Members were allowed to 

make to the principle of Most Favoured Nation will expire in the future.149 Moreover, 

the current trade negotiations round (the so-called ‘Doha Round’) pushes for further 

liberalization of services.150 This makes the potential of conflicts between the 

Convention and the WTO Agreements even more imminent. 

 

In this Section, we will explore the role the Convention on Cultural Diversity can play 

in relation to the WTO Agreements. In the following sub-section, we will consider 

whether the Convention can be invoked as a defence against WTO obligations. The 

previous discussion of the nature of the Convention may suggest a negative answer. 

This is due to the weak ‘enabling nature’ of the provisions in the Convention and also 

to the fact that the Convention, under general international law, cannot alter the 

obligations under the WTO Agreements. Moreover, the ‘Conflict Clause’, contained 

in Article 20 of the Convention, explicitly confirms that the Convention does not 

modify rights and obligations of other Treaties. The main value of the Convention 
                                                 
148 See especially the encouragement to create collaboration between developing and developed 
countries in the area of music and film (Article 14 (a) (vi) Convention). See also Article 15 Convention 
that encourages partnerships between and within public and private sectors and non-profit 
organizations with the objective of enhancing the capacities of Developing Countries to protect and 
promote cultural diversity. See also, supra the exception to the Most Favoured Nation principle made by 
the European Community for co-distribution agreements with producers from Developing Countries, see 
supra note 146 and accompanying text. 
149 Article II.2 GATS. Yet, because the exact date of their expiration depends on negotiations and the 
Hong Kong Ministerial conference in December 2005 could not agree upon this expiration, these 
exemptions are still applicable. It is clear, however, that they will eventually expire, probably before the 
end of the current negotiation Round. 
150 See para. 15 of the Ministerial Declaration of Doha, WT/MIN(01)/DEC/1, 14 November 2001. 
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would then appear to lie in its use as a tool for interpreting the provisions in the WTO 

Agreements. Yet, this role is quite limited. This will be discussed in the second sub-

section. 
  
3.1 Can the Convention Alter the Rights and Obligations under the WTO 
Agreements? 
 
3.1.1 Principles to Solve Conflicts between International Legal Norms 
 
From the perspective of the advocates of policies to protect cultural diversity, the 

Convention would be a successful instrument if it could be used to temper the 

obligations the WTO Members have under the WTO Agreements to open up their 

goods and services markets. Nevertheless, under general international law, the 

relationship between separate international legal norms remains uncertain. There 

are indeed some principles that can provide guidance, but they are of limited use to 

provide a clear and definitive answer on the relationship between the Convention 

and the WTO Agreements.  

Certain general principles151 are available to solve conflicts between international 

legal norms.152 These rules are commonly phrased through two maxims: lex 

posterior derogat legi priori and lex specialis derogat legi generali. The lex posterior 

rule confers priority upon a more recent rule over an older rule. This rule is, with 

regard to its application to successive Treaties, incorporated in Article 30 of the 

                                                 
151 In legal literature, the principles of lex posterior and lex specialis are not considered to be rules of 
customary international law or general principles of law, but rather ‘maxims of interpretation’. (See 
Kontou 1994, p. 142, with reference to Schwarzenberger, pp. 472-473). DAILLIER and PELLET state that 
the rule of lex posterior is a “règle de bon sens posée par l’article 30, §3.” (See Quoc Dinh, Daillier & 
Pellet 1999, p. 269). Thus, even though it is not a rule of customary international law, the principle of lex 
posterior, which we will rely on in the following discussion and which is laid down in Article 30 (3) of the 
Vienna Convention on the Law of Treaties, can be applied even if the States in question are not Parties 
to the Vienna Convention.  This principle is then applied as a ‘maxim of interpretation’. Moreover, 
according to AUST, the fact that States are not parties to the Vienna Convention rarely means that 
States in negotiations refuse to rely on the principles in the Convention. What is more, the International 
Court of Justice, as well as other international and national courts and tribunals “will take the 
Convention as its starting – and normally also finishing – point.” (See Aust 2000, pp. 10-11). The 
principle of lex specialis is not mentioned in the Vienna Convention (see infra note 153), but can also be 
applied as a ‘maxim of interpretation’. See the application of the lex specialis principle by the Permanent 
Court of International Justice in The Mavrommatis Palestine Concessions (Greece/United Kingdom), 
Jurisdiction, PCIJ, Ser. A, No. 2, pp. 30-31 and by the International Court of Justice in Case Concerning 
Rights of Passage over Indian Territory (Portugal/India), Merits, ICJ Reports (1960), 6, para. 44. The 
International Tribunal for the Law of the Sea has recognized that “there is support in international law 
and in the legal systems of States for the application of a lex specialis that governs general provisions 
of an antecedent treaty or statute.”  See ITLOS, Southern Bluefin Tuna Case (New Zealand/Japan; 
Australia/Japan), Jurisdiction and Admissability, 4 August 2000, p. 91, para. 52. On lex specialis, see 
also McNair 1957, pp. 236-38. 
152 This was acknowledged in the run-up to the negotiation of the Convention by the Director of the 
Office of International Standards and Legal Affairs, A. YUSUF, who discussed the possible ways of 
dealing with the question on the relationship with other international rules. He stated that the non-
inclusion of a provision on the relationship to other treaties is a first, albeit unlikely, possibility for dealing 
with the problem. See A. YUSUF, Presentation on Possible Ways of Dealing with the Question of the 
Relationship between Successive Conventions Relating to the Same Subject Matter and Article 19 
(Relationship to other instruments) of the Preliminary Draft Convention on the Protection of the Diversity 
of Cultural Contents and Artistic Expressions, UNESCO, 23 September 2004, para. 6. 
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Vienna Convention of the Law of Treaties (‘VCLT’).153 The lex specialis rule, from its 

part, establishes that special rules override more general rules.154 It should be noted 

that these conflict rules are only optional and therefore apply only in case the 

drafters of the Treaties have themselves not clarified the relationship with other 

Treaties.155 Further these rules have proven to be highly unsatisfactory in dealing 

with today’s mounting incoherencies in international legal rule-making. 

 
If one cannot define the relationship between the norms through Treaty 

interpretation156, one can try to apply the aforementioned rules. Article 30.3 VCLT 

sets out the lex posterior rule by stating that when all the Parties to the earlier Treaty 

are also Parties to the later Treaty but the earlier Treaty is not terminated or 

suspended in operation, the earlier Treaty applies only to the extent that its 

provisions are compatible with those of the later Treaty. The application of this rule 

requires, first of all, a coincidence in time of the two rules.157 The relevant date is that 

of the adoption of the text and not of its entry into force.158 The adoption already 

expresses the new intent of the States. Of course, the provisions of a Treaty will only 

have consequences for the Parties as from the date of entry into force of the 

Treaty.159 Consequently, the lex posterior principle is only applicable between States 

for whom the Treaty at stake has entered into force. Once this is the case, the order 

in time of the Treaties will still be determined on the basis of the date of adoption of 

the Treaty.160  

 

                                                 
153 Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969, UNTS No. 18232. The 
principle of lex specialis is not expressed as such in Article 30 VCLT. Yet, it is widely supported in 
doctrine. See Sinclair 1984, p. 96 and Hafner 2004, p. 861. 
154 M. KOSKENNIEMI notes that this principle ‘has a long pedigree in international jurisprudence’ and was 
already expressed by GROTIUS. See M. KOSKENNIEMI, ‘Fragmentation of International Law: The Function 
and Scope of the lex specialis Rule and the Question of ‘Self-contained Regimes’: an Outline’, p. 4, 
available on http://www.un.org/law/ilc/sessions/55/fragmentation_outline.pdf.  
155 Sinclair 1984, p. 97. 
156 Since the will of the contracting parties to the treaties is decisive, conflict rules are only meant as a 
last resort when treaty interpretation has failed to reconcile the norms. See Mus 1998, pp. 217-219. It 
may indeed be possible to interpret treaties in a mutually supportive way: e.g. one can interpret the 
concept of ‘public order’ in Article XIV (a) GATS as including measures that protect cultural diversity. 
See supra note 88. In fact, it is said that it is ‘often difficult to distinguish between these two aspects [i.e. 
interpretation and establishment of priority] of the functioning of the [lex specialis maxim].’ See Report of 
the International Law Commission, Fifty-sixth session, supra note 123, para. 304. 
157 Pauwelyn 2003, pp. 370-372. 
158 See Aust 2000, pp. 74 and 183. For an extensive discussion on the time of conclusion of treaties, 
see Vierdag 1988, pp. 75-111. 
159 Sinclair 1984, p. 98. One should of course always take into account the ‘good faith’ obligation for 
signatories of a treaty, as inter alia laid down in Article 18 VCLT. The International Court of Justice 
noted that the principle of ‘good faith’ is “one of the basic principles governing the creation and 
performance of legal obligations”. However, it is “not in itself a source of obligation where none would 
otherwise exist.” See Case Concerning Border and Cross-Border Armed Actions (Nicaragua/Honduras), 
Jurisdiction and Admissibility, ICJ Reports (1988), 69, para. 94. See also Roucounas 1987, pp. 36-37. 
160 Pauwelyn 2003, p. 373. 
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The Convention was concluded at a later period (20 October 2005) than the date of 

the WTO Agreements (i.e. 1994). Therefore, at first sight, the Convention would be a 

later rule on the same subject-matter, implying its priority over the WTO provisions. 

Thus, the WTO obligations would be affected by the Convention. This should be 

nuanced, however. It has already been indicated that the exceptions to the MFN 

principle in the field of services will expire in the future.161 Since the Convention has 

now been concluded, it has a date which lays in any case before this date of 

expiration. If one accepts this moment as the date of the MFN rule for the sectors 

where exceptions were made, one could argue that the Convention will constitute an 

older rule that has to give way to the ‘new’ MFN rule. However, as it is the date of 

adoption of a text and not its entry into force which is relevant to define the order in 

time, it could also be argued that the MFN rule for services would remain as the 

older rule because it was adopted in 1994. The expiration of the exceptions would 

therefore merely mean that the rule would now achieve its full effect and that the new 

obligations in the Convention would influence the position States can take vis-à-vis 

the application of the rule. Nevertheless, it should be reiterated that services 

negotiations in the framework of GATS are ongoing. In many sectors, especially the 

cultural sector, specific Market Access and National Treatment commitments by 

WTO Members will be made in the future, thus being the lex posterior. For other 

Members that had made commitments prior to the adoption of the Convention, the 

Convention will be the lex posterior. In this ‘hard case’, the application of the lex 

posterior rule would sometimes mean that the obligations in the Convention are 

subject to the new commitments and sometimes vice versa. One author described 

this situation as one of ‘living’ or ‘continuing’ Treaties, for which there cannot be a 

fixed order of time.162 A final flaw in the application of the lex posterior rule is the fact 

that the new norm will only prevail between the countries that are Party to both rules. 

In relation to a country that is only Party to the older rule, the older rule will have to 

be applied.163 Hence, since the United States will most likely not become Party to the 

Convention, in a dispute with the United States, the WTO obligations apply without 

qualification. 

 

Relying on the lex specialis rule to solve the contentious relationship between the 

Convention and the WTO Agreements is no panacea either. This presupposes a 

                                                 
161 Article II.2 GATS. 
162 Pauwelyn 2003, p. 406. PAUWELYN argues that they are part of a regulatory framework that was 
created on a certain moment, but continuously evolves because it is reaffirmed, implemented, amended 
and extended by dispute settlement, interpretation or accession of new parties. It would then not be 
appropriate to put a time-label on the treaties, which makes the application of lex posterior impossible. 
Ibid., p. 378. 
163 Article 30.4 (b) VCLT. 
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determination on which rule could be considered special with regard to the other. 

The special rule would then prevail. Is the right of States to protect cultural 

expressions that are under threat, as laid down in Articles 8 and 17 of the 

Convention, more specific than the WTO obligation to treat similar goods in a non-

discriminatory way, no matter where they originate? At first sight, this appears to be 

the case. The right to protect these cultural expressions would then overrule the 

MFN and National Treatment rules of GATS, which is, in fact, confirming the 

outcome of the application of the lex posterior rule.164 Nonetheless, a specific 

commitment made by the European Communities under GATS to apply the National 

Treatment principle to the commercial presence of non-EU theatre services165 may 

be more specific than the aforementioned right of Article 8 of the Convention. If one 

decides to apply the lex specialis rule rather than the lex posterior rule (for instance 

in a situation where there are ‘living Treaties’ with no fixed time-label), the lex 

specialis (National Treatment obligation) would prevail, even if it is the earlier 

commitment. If, however, one gives the specific National Treatment commitment a 

fixed date (i.e. the moment when it is included in the ‘schedule of specific 

commitments’: 15 April 1994), one can (and should166) still apply the lex posterior 

rule. The (later) Convention would then prevail over the (earlier) specific commitment 

under GATS. With regard to later commitments (undertaken after the adoption of the 

Convention), neither the application of the lex specialis principle nor of the lex 

posterior principle results in an outcome that is desirable from the perspective of 

protection of cultural diversity. The specific commitments constitute a later Treaty 

than the Convention. Moreover, they are more specific than the latter. Therefore, the 

Convention will always be subordinate. Such a situation would probably induce 

States to attach certain qualifications to the new Market Access167 and National 

Treatment168 commitments they make, for which they may find support in the 

Convention. 

 

It may be concluded that the general principles on resolving Treaty conflicts can 

surely serve as a tool when defining the hierarchy between Treaty instruments, but 

are in casu not sufficient. Therefore, it was desirable to fix the will of the Parties to 

                                                 
164 Pauwelyn 2003, p. 409. 
165 See the Schedule of Specific Commitments of the EC and its Member States: classification 10.a.3) 
(CPC 9619), WTO Doc. GATS/SC/31, 15 April 1994. Note that France and Italy have reserved the right 
to adopt restrictions to ‘National Treatment’ in case of subsidies and other forms of direct and indirect 
support. 
166 If the application of the lex posterior rule and the lex specialis rule result in incompatible solutions, 
the principle of lex posterior should prevail, since that would be the implicit will of the Parties. See Quoc 
Dinh, Daillier & Pellet 1999, p. 270. 
167 Article XVI.2 GATS. 
168 Ibid. Article XVII.1. 
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the Treaty concerning the position of the Convention in the international legal 

framework in a ‘conflict clause’. 
 
3.1.2 The Conflict Clause in the Convention on Cultural Diversity  
 
The application of the existing principles on the relationship between international 

norms did not provide a definitive answer to the question on how the Convention on 

Cultural Diversity may alter the obligations under the WTO Agreements. 

Nevertheless, the Conflict Clause in Article 20 of the Convention makes clear that 

the Convention would, in any case, not alter the rights and obligations of the Parties 

under any other Treaties to which they are a Party too.  

 

Conflict clauses, clarifying the relationship with other international instruments, are 

common in international agreements. They illustrate a wide range of approaches 

towards conflicts between international norms, from complete subordination to 

absolute supremacy. The conflict clause in Article 20 of the Convention tries to find a 

middle ground between these two extremes.  

 

Clauses which state that the Treaty in which they are included is subject to all pre-

existing international norms, express the weakest position a Treaty can have in the 

international legal framework. Clauses can also express that they are subject to a 

specific set of norms169 or to all international rules and obligations that exist.170 Such 

clauses have explicitly been acknowledged in Article 30.2 VCLT.  
 

Other conflict clauses express their priority above pre-existing norms.171 Parties can 

indeed freely express their will not to be bound any more by older Treaties and let 
                                                 
169 See e.g. Article 40 North American Agreement on Environmental Cooperation, done at Mexico City, 
Washington and Ottawa on 8, 9, 12 and 14 September 1993 (not affecting existing international 
environmental agreements); Article 4 European Energy Charter Treaty, done at Lisbon on 17 December 
1994, O.J. 1994, C37/244 (not affecting WTO Agreements); Article 2.2 South Pacific Nuclear Free Zone 
Treaty, done at Roratonga on 6 August 1985, UNTS No.24592 (not affecting the rights with regard to 
freedom of the seas); Article 2 Convention on Prohibitions or Restrictions on the Use of Certain 
Conventional Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate 
Effects, done at Geneva on 10 October 1980, UNTS No. 22495 (not detracting from obligations 
imposed under international humanitarian law); Article 12 Convention on Assistance in the Case of a 
Nuclear Accident or Radiological Emergency, done at Vienna on 26 September 1986, UNTS No. 24643 
(not affecting reciprocal rights and obligations of States Parties under existing international agreements 
which relate to the matters covered by this Convention) and Article 3 (a) Convention for the 
Safeguarding of the Intangible Cultural Heritage, done at Paris on 17 October 2003, UNESCO Doc. 
MISC/2003/CLT/CH/14 (not affecting the Convention on the Protection of the World Cultural and 
Natural Heritage of World Heritage properties). 
170 See e.g. Article 10 Tampere Convention on the Provision of Telecommunications Resources for 
Disaster Mitigation and Relief Operations, done at Tampere on 18 June 1998 and Article 90 UNCITRAL 
Convention on Contracts for the International Sale of Goods, done at Vienna on 11 April 1980, UNTS 
No. 25567.  
171 See e.g. Article 103 North American Free Trade Agreement, done at Washington, Ottawa and 
Mexico City on 17 December 1992, ILM (1993), p. 289 and Article 311.1 United Nations Convention on 
the Law of the Sea, done at Montego Bay on 10 December 1982, UNTS No. 31363 (prevailing over the 
Geneva Convention on the Law of the Sea). 
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their relations be governed by a new rule. Yet, such a clause can only apply to 

Parties to the new Treaty and cannot influence Treaty relations with third Parties.172 

This type of clause can be formulated in a more nuanced manner by stating that they 

do not affect existing rights and obligations in international agreements, but only to 

the extent that the exercise of these rights or the fulfilment of the obligations does 

not cause serious threats to the objectives of the Convention. This was the case for 

the Convention on Biodiversity.173 Such a clause was also considered for the 

Convention on Cultural Diversity. Such clauses presuppose that a dispute settlement 

organ will determine whether or not the exercise of the older rights and principles 

have a negative impact on the provisions of the later Treaty.  

 
Some clauses go a step further and claim that the Treaty at hand has priority over 

future Treaties, thus limiting the prospective Treaty-making discretion of the Parties. 

These clauses mostly state that the Treaty does not prevent the conclusion of new 

Treaties on the same subject-matter, but that they have to be reconcilable with its 

rights and obligations.174 The sole example of a maximalist conflict clause that places 

the international agreement in which it is included above all (pre-existing and future) 

obligations in other international agreements is Article 103 of the Charter of the 

United Nations.175 In reality, such clauses hardly limit the Treaty-making discretion of 

the Parties in the future. Indeed, States can always conclude new Treaties that 

change the earlier concluded agreements. Thus, a conflict clause that proclaims that 

a Treaty prevails over future Treaties does not prevent the application of the lex 

posterior principle.176 Yet, this does not apply to Article 103 of the UN Charter. Article 

30.1 VCLT stipulates that in the latter case the lex posterior rule will not apply. In all 

other cases, a self-limitation by States with respect to their future acts is not self-

evident. It can then be assumed that States in the later Treaty have changed their 

opinion and therefore have modified the earlier Treaty. Of course, the new Treaty will 

only apply to those who are a Party to this new Treaty. Accordingly, the rules of the 

older Treaty remain applicable to those States that are not a Party to the new rules. 

Therefore, it may be possible to insert a clause in a Treaty that imposes conditions 

                                                 
172 The clause can never impose a new treaty upon Third Parties without their consent. See Article 34 
VCLT and the remarks of the International Law Commission in Rausching 1978, p. 233. 
173 See Article 22.1 Convention on Biological Diversity, done at Rio de Janeiro on 5 June 1992, UNTS 
No. 30619. 
174 See e.g. Article 2.2 WHO Framework Convention on Tobacco Control, done at Geneva on 21 May 
2003, WHA Res. 56.1, 21 May 2003 (in no way affecting the right of Parties to enter into bilateral or 
multilateral agreements, including regional or subregional agreements, on issues relevant or additional 
to the Convention and its protocols, provided that such agreements are compatible with their obligations 
under the Convention and its protocols.) 
175 See Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the 
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya/United Kingdom), Order of 14 April 1992, ICJ 
Reports (1992), 3, paras 39 and 42. 
176 Rausching 1978, p. 233. 
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on the conclusion of future agreements by the Parties. Some Treaties indeed impose 

an obligation not to affect the object and purpose of the Treaty in later actions by the 

Parties.177 This is confirmed in Article 41 VCLT178: pursuant to this Article two or 

more Parties to a multilateral Treaty may conclude an agreement to modify the 

Treaty, in their own right, if the possibility of such modification is provided for by the 

Treaty. This is also possible if the modification in question is not explicitly prohibited 

by the Treaty, on the condition that the new agreement does not affect other Parties 

to enjoy their rights as provider for in the Treaty. Additionally, the new Treaty must 

be compatible with the object and purpose of the first Treaty. Article 41 also requires 

States to notify Parties to the earlier Treaty about any conclusion of a new 

agreement. A later agreement that infringes upon such a conflict clause is perfectly 

valid between the Parties to the new agreement, but still creates a Treaty violation 

vis-à-vis the other States that are a Party to the old agreement (and not to the 

new).179 The consequences of such a violation may be insufficient to deter States 

from concluding such agreements.  

 
The Conflict Clause in Article 20 of the Convention on Cultural Diversity reads: 

 

1. Parties recognize that they shall perform in good faith their obligations 

under this Convention and all other treaties to which they are parties. 

Accordingly, without subordinating this Convention to any other treaty,  

(a) they shall foster mutual supportiveness between this Convention and the 

other treaties to which they are parties; and 

                                                 
177 See e.g. Article 311.3 United Nations Convention on the Law of the Sea, supra note 171 (Two or 
more States Parties may conclude agreements modifying or suspending the operation of provisions of 
this Convention, applicable solely to the relations between them, provided that such agreements do not 
relate to a provision derogation from which is incompatible with the effective execution of the object and 
purpose of this Convention, and provided further that such agreements shall not affect the application of 
the basic principles embodied herein, and that the provisions of such agreements do not affect the 
enjoyment by other States Parties of their rights or the performance of their obligations under this 
Convention); Article 73.2 Vienna Convention on Consular Relations, done at Vienna on 24 April 1963, 
UNTS No. 8638 (later international agreements can be concluded if they confirm, supplement, extend or 
amplify the provisions of the Convention); Article 20 Berne Convention for the protection of literary and 
artistic works, done at Paris on 24 July 1971, UNTS No. 11850 (later treaties prevail if they accord 
broader rights protection); Article 12 Convention on Assistance in the Case of a Nuclear Accident or 
Radiological Emergency, done at Vienna on 26 September 1986, UNTS No. 24643 (stating that it is 
only subject to norms that are in accordance with the object and purpose of the particular Convention 
itself) and Article 19.8 Constitution of the International Labour Organization, done by the Peace Treaty 
of Versailles of 28 June 1919 (no impact on later agreements that grant more favourable conditions to 
workers). 
178 Article 41 is a reflection of ‘general rules’ with a customary law origin. See Quoc Dinh, Daillier & 
Pellet 1999, p. 295. See also the Dissenting Opinion of Judge Oda, Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua/United States of America), Merits, ICJ Reports (1986), 212, para. 79. 
179 Thus, State responsibility occurs vis-à-vis the parties that are not involved in the modifying 
agreement. See Mus 1998, p. 225. Such clauses are especially relevant when the new treaties are 
concluded between only a few States that were parties to the earlier treaty. When all parties to the 
earlier treaty are also party to the new treaty, this can be seen as an implicit amendment of the earlier 
treaty. Consequently, the conflict clause has no relevance. 
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(b) when interpreting and applying the other treaties to which they are parties 

or when entering into other international obligations, Parties shall take into 

account the relevant provisions of this Convention. 

 

2. Nothing in this Convention shall be interpreted as modifying rights and 

obligations of the Parties under any other treaties to which they are parties. 

 

Possible conflicts between the Convention and other international agreements will 

not be easily solved when the Convention puts them at an equal footing. The conflict 

clause now stipulates that the Convention is not subordinated to any other Treaty. At 

the same time, it stipulates that the Convention should not be interpreted as 

modifying rights and obligations in other Treaties. From the perspective of the 

advocates of cultural diversity, it would have been better to make the Convention 

prevail over existing international instruments where the exercise of rights and 

obligations of the Parties under such instrument would cause serious damage or 

threat to the diversity of cultural expressions.180 This clause would – obviously – only 

apply between States that are Party to the Convention. Nevertheless, the formulation 

was not accepted by States that feared a curtailment of free trade in cultural goods 

and services. 

 

On the other hand, the conflict clause states that Parties should foster mutual 

supportiveness between the Convention and other Treaties. Moreover, the clause 

explicitly obliges (the language used is ‘shall’) the Parties to take into account the 

relevant provisions of the Convention when interpreting and applying other Treaties. 

As we will observe in the next sub-section, such use of the Convention in interpreting 

and applying the WTO Agreements, is not self-evident. The Convention also 

addresses future international commitments of the Parties, requiring Parties to bear 

in mind the objectives of the Convention when interpreting and applying other 

international instruments or when making new international commitments.181 

Moreover, the Parties ‘undertake’ to promote these objectives and principles in other 

international fora and ‘shall’, as appropriate, consult each other bearing in mind 

these objectives and principles.182 It should be stressed that these provisions can 

only bind the Parties to the Convention and cannot affect the way other countries 

                                                 
180 This formulation was proposed during the drafting process of the Convention. See Option A for the 
conflict clause (then Article 19), in the Composite Text’ of the Convention, supra note 24. This was a 
conflict clause that was similar to the one included in Article 27 of the Convention on Biological 
Diversity, supra note 173. 
181 Article 20.1 (b) Convention. 
182 Ibid. Article 21. 
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interpret the international instruments in which the Parties to the Convention are also 

involved.  

 

Some negotiating States suggested establishing some form of consultation in 

international fora in order to maintain coherence among the diverse international 

instruments, but at the same time they wished to retain an element of flexibility as to 

where appropriate consultations could take place.183 This is a weak position and may 

in fact result in a situation where such a search for coherence is purely voluntary and 

ad hoc. It would have been better if the conflict clause was complemented with a 

provision that created a form of ‘consultative’ link with other relevant international 

instruments. This was originally proposed in order to ensure that future commitments 

of the Parties would be compatible with the Convention. Yet, the negotiating States 

rather preferred not to establish a firm, institutionalized, consultation mechanism.184 It 

is unfortunate that the final text of the Convention excludes a reference to the 

Advisory Group. This Group would, under the Composite Text, have served as a 

source of independent and informed advice. It would have consisted of 12 members 

of recognized competence in the field of cultural diversity.185 This Advisory Group 

could have provided the Convention with an effective voice on matters of cultural 

diversity.186

 

In sum, the Convention does not alter the rights and obligations included in the WTO 

Agreements. While the application of the principles on conflicts between international 

legal norms left some uncertainty, the Conflict Clause in the Convention is 

unambiguous. The use of the Convention to preserve policies to protect cultural 

diversity against the impact of WTO obligations thus seems very limited. In the next 

subsection, we will consider whether the Convention can serve as a tool to interpret 

the WTO provisions. 
 

                                                 
183 See Oral Report of the Second Session of the Intergovernmental Meeting of Experts on the Draft 
Convention on the Protection of the Diversity of Cultural Contents and Artistic Expressions, UNESCO, 
31 January-11 February 2005, p. 7. 
184 During the negotiations a substantial number of States wished to avoid undue complication of 
institutional structures and to keep down the costs linked to the functioning of the bodies set up by the 
Convention. See (Second) Preliminary Report of the Director-General, supra note 24, para. 26. 
185 Article 22 Composite Text of the Convention, supra note 24. 
186 Note that the Study Group appointed by the International Law Commission did not examine the 
institutional problems emerging from the fragmentation of international law. See Report of the 
International Law Commission, Fifty-fourth session, General Assembly Official Records, Fifty-fourth 
Session, Supplement No. 10 (A/57/10), para. 505. It was considered that this issue was best dealt with 
by the institutions themselves. The ILC indeed does not want to act as a referee in the relationships 
between institutions. See ibid., para. 507. 
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3.2 The Convention as a Tool for Interpretation 
 
3.2.1 Conditions for Applying the Convention as a Tool for Interpretation of 
WTO Law 
 
If WTO Members were to adopt measures to protect cultural diversity in accordance 

with the Convention, and if these measures were to violate provisions of the WTO 

Agreements, it is very likely that the counter-effects of such trade-restrictive 

measures would be brought before the Dispute Settlement Body of the WTO. The 

main question then is whether and to what extent the Dispute Settlement Body is 

able and willing to consider the provisions of the Convention.  

 

Indeed, the Memorandum of Understanding on Rules and Procedures Governing the 

Settlement of Disputes (‘DSU’)187 indicates that the jurisdiction of WTO Dispute 

Settlement Panels is limited to claims on the basis of the WTO Agreements.188 

Therefore, WTO Members do not seem to be able to rely on general international 

law or other specific (non-WTO) Treaties. Moreover, since it follows from Article 3.2 

DSU that the recommendations and rulings of the Dispute Settlement Body “cannot 

add or diminish the rights and obligations provided in the covered agreements”, it 

seems impossible for a WTO Member to invoke the Convention during WTO dispute 

settlement proceedings as a justification of an infringement of a WTO obligation.  

 

Nevertheless, some qualifications are needed here. The Appellate Body has 

acknowledged that the WTO Agreements should not be read “in clinical isolation 

from public international law”.189 In the DSU WTO Members recognize that the 

dispute settlement system serves not just to preserve their rights and obligations of 

Members under the covered agreements, but also “to clarify the existing provisions 

of those agreements in accordance with customary rules of interpretation of public 

international law”.190 In practice, the rules of interpretation laid down in Article 31 and 

32 VCLT are applied. Article 31.1 VCLT states that Treaties have to be interpreted in 

good faith in accordance with the ordinary meaning to be given to the terms of the 

Treaty in their context and in the light of its object and purpose. As Article 31.2 

stipulates, the context for the purpose of the interpretation of a Treaty comprises, in 

addition to the text (including its preamble and annexes), any agreement relating to 

                                                 
187 The Understanding on Rules and Procedures Governing the Settlement of Disputes is Annex 2 of 
the Marrakesh Agreement, supra note 2. 
188 See Article 1.1, 7.1 and 11 DSU. The ‘Covered Agreements’ are listed in Annex 1 of the DSU. 
189 Appellate Body Report: United States – Standards for Reformulated and Conventional Gasoline, 
WT/DS2/AB/R (20 May 1996), p. 17. According to Article 3.2 DSU, the dispute settlement system 
should clarify the provisions of the Agreements in accordance with the customary rules of interpretation 
of public international law. 
190 Article 3.2 DSU. 
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the Treaty which was made between all the Parties in connection with the conclusion 

of the Treaty. Moreover, according to Article 31.3 VCLT, subsequent agreements 

and practices relating to the interpretation of the Treaty and any relevant rules of 

international law applicable in the relations between the Parties shall be taken into 

account, together with the context.191 The Convention can indeed fit into the latter 

Article. Thus, there is likelihood that the Appellate Body and the Panels may be 

requested to apply the Convention to interpret a given WTO provision.  

 

Nevertheless, it is required that these agreements are at least implicitly192 approved 

by all WTO Members (and not solely by the Parties to a dispute).193 The fact that the 

United States voted against the Convention and explicitly requested that their 

explanation of vote be included in the official records of the Commission dealing with 

the Convention, makes it doubtful that the Convention will ever be used to interpret 

WTO provisions. The statement of the United States was as follows: 

“The United States of America is extremely disappointed with the decision 

that has just been taken. As we have explained in great detail, we have very 

serious concerns about the potential of the Draft Convention to be 

misinterpreted in ways that might impede the free flow of ideas by word and 

image as well as affect other areas, including trade. […]”.194

 

Furthermore, the conflict clause in Article 20.2 should also be taken into account. It 

states explicitly that “[n]othing in this Convention shall be interpreted as modifying 

rights and obligations of the Parties under any other Treaties to which they are 

Parties.” Of course, clarifying the provision of the WTO Agreements by means of the 

Convention is not the same as modifying the provision. The possibility of using the 
                                                 
191 The International Court of Justice has recognized repeatedly that Article 31 VCLT reflects customary 
international law. See Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad), 
Judgment, ICJ Reports (1994), 21, para. 41; Case Concerning Oil Platforms (Islamic Republic of 
Iran/United States of America), Preliminary Objections, Judgment, ICJ Reports (1996) (II), 812, para. 23 
and, specifically on Article 31.3, Case Concerning Kasikili/Sedudu Island, Judgement, ICJ Reports 
(1994), para. 48. 
192 The fact that the International Law Commission decided to change the phrase “subsequent 
practice… of all the parties” into “subsequent practice of … the parties” does not mean that it is not 
necessary that all Parties should have accepted the practice. It only meant to indicate that it was 
sufficient that the States had accepted the principles and that it is not essential that each and every 
State has explicitly followed the principles in practice. The adherence of the State to the principles that 
are laid down in a certain international instrument can be presumed by the absence of a reaction by this 
State. Compare Yasseen 1976, p. 49. Thus, only if a WTO Member has explicitly stated not to agree 
with the principles laid down in the Convention, it would be unacceptable to use the Convention as a 
tool for interpreting WTO provisions. 
193 See GATT Panel Report: United States – Prohibition of Imports of Tuna and Tuna Products from 
Canada, 22 February 1982, BISD (1981), 29S/91 and Panel Report: Canada – Patent Protection of 
Pharmaceutical Products, WT/DS114/R (17 March 2000), para. 4.31. This was recently confirmed in 
Panel Report: European Communities – Measures Affecting the Approval and Marketing of Biotech 
Products, WT/DS291, 292, 293/R (29 September 2006), para. 7.70-7.72. 
194 See UNESCO General Conference, 33rd Session, Paris 2005, Draft Report of Commission IV, 
33C/84 Prov., 20 October 2005, Annex, p. 1. 
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Convention as a tool to interpret provisions is indeed encouraged in section 1, (b) of 

the Conflict Clause. 
 
3.2.2 Can the Convention be used as Tool for Interpretation even if not All 
WTO Members have ratified it? 
 
It is sometimes argued that, in certain cases, a non-WTO rule can be relevant, even 

if it is not binding for all WTO Members. This would be the case when the rule at 

hand expresses the “contemporary concerns of the community of nations”.195 

Nevertheless, in our view, leaving aside universal norms of customary international 

law and of jus cogens, this would not sufficiently respect the autonomy of the WTO 

Members that are involved in a dispute. They could be faced with a situation where 

norms are being used for interpreting the WTO Agreements without ever having 

approved, explicitly nor implicitly, these norms.  

 

A more moderate position can be found in the Report of a Study Group set up by the 

International Law Commission to examine the fragmentation of international law. 

This Report suggests that non-WTO rules should possibly be relied on as part of the 

context for interpretation if all Parties in dispute are bound by this non-WTO rule (e.g. 

a Treaty). It would thus not be necessary that it is binding for all WTO Members. 

According to the study, “although this creates the possibility of eventually divergent 

interpretations (depending on which States Parties are also Parties to the dispute), 

that would simply reflect the need to respect (inherently divergent) Party will as 

elucidated by reference to those other Treaties as well as the bilateralist character of 

most Treaties underpinned by the practices regarding reservations, inter se 

modification and successive Treaties.”196 It should be noted, however, that this is a 

study commissioned by the ILC and not an ILC statement itself. Still, the opinion 

expressed can be seen as belonging to the “teachings of the most highly qualified 

publicists”.  

 

However, recent WTO case-law may provide an ouverture to use international 

Treaties as a tool to interpret WTO law, even if not all WTO Members are Parties to 

the Treaty. Yet, the use of such Treaties seems very limited. In the European 

Communities – Biotech dispute, the Panel applying Article 31.3 (c) VCLT confirmed 

that it could only take into account other rules of international law if these rules were 

                                                 
195 See Pauwelyn 2003, p. 576. See also Matsushita, Schoenbaum & Mavroidis, pp. 69-72. 
196 See Fragmentation of International Law: Difficulties arising from the Diversification and Expansion of 
International Law. Report of the Work of the Study Group of the International Law Commission, 
Finalized by Martti Koskenniemi, supra note 52, para. 472. 

 47  



applicable in the relations between all WTO Members.197 It would thus not be 

sufficient that all Parties to a dispute were also Parties to another rule of international 

law that is used as a tool for interpretation. However, the Panel did not leave it there. 

Rules of international law which were not applicable in the relations between all 

WTO Members could still be used for interpreting the terms of the WTO Agreements 

to define their ‘ordinary meaning.’ These Treaties would then not be considered as 

legal rules, but would provide evidence of the ordinary meaning of terms (see Article 

31.1 VCLT) of the WTO Agreements in the same way that dictionaries do and be 

considered because of their ‘informative character’.198 Yet, in the end, the Panel did 

not rely on such international Treaties to define the ordinary meaning. It found it not 

necessary or appropriate to do so in that case because it could derive the ordinary 

meaning from other elements.199  

 

In sum, even though some authors argue that international legal norms to which only 

a number of WTO Members are Parties can be used to interpret the WTO 

Agreements, this has not been done by WTO Panels or the Appellate Body. It seems 

unlikely that the Convention on Cultural Diversity can be applied to interpret WTO 

provisions in a dispute between, e.g., the United States (who will arguably be the 

main challenger of measures that protect cultural diversity) and another WTO 

Member. Indeed, the United States has not ratified the Convention, and will most 

likely not do so in the future. Not all WTO Members are Party to this Convention and 

hence the Convention could not be used to interpret the WTO Agreements. The only 

opening that is still left for the Convention as a tool of interpretation, even if not all 

WTO Members are Party to it, is to use it to define the ordinary meaning of some 

terms in the WTO Agreements. One of these terms is the concept ‘public order’, 

mentioned in Article XIV (a) GATS. 
 
3.2.3 Defining the Ordinary Meaning of ‘Public Order’ in the Exception Clause 
in the GATS 
 
In Section 2, we discussed the intersections between the Convention on Cultural 

Diversity and the WTO Agreements and concluded that, when cultural expressions 

are included in goods, the provisions of the GATT and the SCM Agreement seriously 

limit the leeway States have in adopting measures to protect cultural diversity. There 

are only limited exceptions that would provide relief for such measures. Article XX (f) 

provides an exception for restrictive measures imposed for the protection of national 

                                                 
197 Panel Report: European Communities – Measures Affecting the Approval and Marketing of Biotech 
Products, supra note 193, para. 7.68. 
198 Ibid. para. 7.92. 
199 Ibid. para. 7.95. 
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treasures of artistic, historic and archaeological value. It is very doubtful that the use 

of the Convention as a tool for interpreting this provision to define the ordinary 

meaning of ‘national treasures of artistic, historic and archaeological value’, would 

extend this meaning to include also television programmes, films or books with a 

domestic content. Also with regard to a second limited exception in the GATT, Article 

IV on cinematographic films, the Convention would probably not help to broaden its 

application. The ordinary meaning of cinematographic films could hardly include 

television programmes. 

 

If cultural expressions are included in services, the impact of the GATS seems at first 

sight less intrusive. Indeed, the GATS enabled WTO Members to make exceptions 

to the principle of Most Favoured Nation and only requires them to provide Market 

Access and National Treatment as far as they have made specific commitments in 

this sense. Nevertheless, the present MFN exceptions will expire and the current 

trade negotiations round has as an objective to increase the number of specific 

commitments. Therefore, conflict with GATS may also be looming.  

 

However, in contrast with Article XX GATT, the exception clause in Article XIV (a) 

GATS contains a broad ‘public order’ exception. It could be argued that trade-

restrictive measures that are adopted in line with the Convention on Cultural 

Diversity are measures that are “necessary […] to maintain public order”.200 A large 

influx of foreign cultural products may constitute a genuine and sufficiently serious 

threat to one of society’s fundamental interests and therefore distort public order. 

The recognition of cultural diversity as being such a fundamental societal interest in 

the Universal Declaration on Cultural Diversity in 2001201 and now in the binding 

Convention202 could be seen as an indication that threats to diversity fall within the 

scope of this provision, which allows deviations from the basic principles of GATS.   

In the first and, until now, only case relating to Article XIV(a) GATS, the Panel noted 

that “"public order" refers to the preservation of the fundamental interests of a 

society, as reflected in public policy and law.” Nevertheless, a WTO Member that 

relies on this provision to defend its measures will have to prove that its trade-

restrictive measure was ‘necessary’ to protect public order. This involves ‘weighing 

and balancing’ of (a) the importance of the interests that are protected; (b) the extent 

to which the measures contribute to achieve the end pursued and (c) the respective 

                                                 
200 Germann 2004, p. 336. 
201 UNESCO Universal Declaration on Cultural Diversity, Adopted by the 31st Session of the General 
Conference of UNESCO, Paris, 2 November 2001. 
202 See first preliminary consideration of the Convention. 
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trade impact of the measures. Even so, complying with this test is often very 

difficult.203

 

It is possible that a Panel dealing with a dispute concerning a measure that protects 

cultural diversity would want to obtain information or technical advice from UNESCO 

on the scope of the provisions in the Convention. This would certainly facilitate the 

process of ‘weighing and balancing’ cultural and trade values. Panels indeed do 

have the right to seek such information or technical advice from other international 

organizations.204 Nonetheless, as general panels are not obliged to make such 

requests205, this mechanism can at most only lead to a case-by-case application of 

other international rules.206 Moreover, it will often be difficult for the Panel to know 

whom to address within UNESCO. As previously considered with regard to the 

conflict clause, the call for ‘mutual supportiveness’ between the Convention and 

other international legal instruments would have to be supported by a specific 

UNESCO consultation body. The establishment of such a body would have given 

UNESCO a voice to answer questions when WTO Panels seek information on the 

new Convention.207 Equally, the conflict clause in the Convention could then include 

a phrase requiring this consultative body to ask for an opinion from the WTO when 

the practical application of the Convention appears to deal with a trade issue. 

Unfortunately, such body has not been established. 

 

In sum, the Convention on Cultural diversity can be useful when a WTO dispute 

settlement Panel determines the ordinary meaning of the ‘public order’ exception in 

Article XIV (a) GATS. There are some indications that this can even be done when 

                                                 
203 See Panel Report: United States – Measures Affecting the Cross-border Supply of Gambling and 
Betting Services, WT/DS285/R, (10 November 2004), paras 6.467 and 6.475-6.477. On the ‘weighing 
and balancing’ see also Appellate Body Report: Korea – Measures Affecting Imports of Fresh, Chilled 
and Frozen Beef, WT/DS161/AB/R and WT/DS169/AB/R, (10 January 2001), para. 178 and Appellate 
Body Report: European Communities – Measures Affecting Asbestos and Asbestos-Containing 
Products, WT/DS135/AB/R, (5 April 2001), para. 172. 
204 Article 13.2 DSU.  
205 The only exception concerns the IMF in a number of very specific cases: see Article XVI.2 GATT. 
206 This has been approved by an independent group of experts that looked at the institutional 
challenges of the WTO. See The Future of the WTO. Addressing Institutional Challenges in the New 
Millennium. Report by the Consultative Board to the Director-General Supachai Panitchpakdi, (Geneva, 
World Trade Organization 2004), paras 167-168. 
207 It was, of course, not possible to include in the Convention an obligation for the WTO bodies to 
consult UNESCO. Much depends again upon the WTO’s willingness to be cultural-sensitive. The 
decision-making organs of the WTO seem to be rather hesitant to engage in such consultation. When 
the Director-General of UNESCO asked for the WTO’s views on the draft Convention, the first reaction 
of the Director-General of the WTO was ‘that the WTO was a Member-driven organization and, as such, 
any views or comments on the draft text should come from the membership rather than the Secretariat. 
The Director-General had offered to convey any views of WTO Members to the UNESCO and had 
noted that Members were also free to raise the matter in the appropriate bodies of the WTO.’ See 
Minutes of the Meeting of the General Council of 20 October 2004, WTO Doc. WT/GC/M/88, 11 
November 2004, para. 64. The Panels may have a more firm legal basis for consultation in Article 13.2 
DSU. 
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not all WTO Members are Party to the Convention. Nevertheless, the impact of the 

Convention for interpretation should not be overstated. It could clearly not be used to 

extend the ‘ordinary meaning’ of terms to any broad meaning. Moreover, WTO case-

law shows that it is often very difficult to meet the conditions of this exception. 

Arguably, a clear ‘consultative link’ between UNESCO and the WTO would have 

been an important step in reassuring a more careful and well-informed balancing 

exercise.  

 

4. CONCLUSION 
 
This contribution examined the relationship between the Convention on Cultural 

Diversity and the WTO Agreements. Is the Convention really like David in relation to 

the Goliath-like WTO Agreements? The discussion on the nature of the WTO 

Agreements and the Convention showed that it indeed is. Whereas the WTO 

Agreements contain clear obligations that limit the policy space of WTO Members, 

the Convention is more oriented towards creating an ‘enabling environment’ for 

cultural policies. Moreover, the few obligations it contains are not supported by an 

effective enforcement mechanism.  

 

Further analysis has shown that policies adopted under the Convention can and may 

conflict with obligations under the WTO Agreements. This is most likely to occur if 

cultural expressions are considered to be a ‘good’. The impact of WTO obligations is 

more limited when cultural expressions are contained in services. The classification 

of cultural expressions as part of goods or services is thus of utmost importance for 

cultural diversity and an agreement on this issue within the framework of the WTO 

would significantly enhance the discussion on the relation between trade and culture. 

However, if the trade negotiations in the current negotiation round would result in 

more commitments in the field of cultural services and if the MFN exceptions 

eventually expire, the different impact of the rules on goods and services would 

become less important and both would be equally threatening to cultural policies.  

 

In fact, the Convention on Cultural Diversity is in an even weaker position than the 

biblical David was. While he had an effective sling to hit Goliath, the Convention on 

Cultural Diversity lacks an effective tool to make the impact of WTO obligations more 

culturally-sensitive. Our analysis of the principles on conflicts between international 

legal norms showed that the Convention could in theory alter the obligations in the 

WTO Agreements if the Convention would be considered as a later instrument or a 
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more specific instrument. Nevertheless, uncertainty on the application of these 

conflict principles makes this position hard to sustain. Moreover, any alteration would 

only be applicable between States that are Parties to both instruments. It is clear that 

some WTO Members may never ratify the Convention.  

 

The only use of the Convention would seem to be its function in interpreting the 

provisions in the WTO Agreements. Nevertheless, it is again necessary that all WTO 

Members are Parties to the Convention in order to use it as an element in the 

interpretation, together with the context of the WTO Agreements. This is currently not 

the case and will probably not happen in the future. Under these conditions, recent 

case-law suggests that the Convention can only be relied on to define the ordinary 

meaning of some concepts in the WTO Agreements, especially the ‘public order’ 

exception in Article XIV (a) GATS. However, defining the ‘ordinary meaning’ of terms 

does not lend itself to much flexibility. It should be noted that although suggestions 

have been made to rectify this, a case has never arisen where an instrument has 

been used to interpret WTO provisions to which not all WTO Members were a Party 

to. 

 

Therefore, we believe that, in the current state of affairs, the Convention on Cultural 

Diversity has a predominantly politico-legal role to play. WTO Members that are 

Parties to the Convention can argue during the current trade negotiations that there 

are good reasons, contained in a binding international legal instrument which a large 

number of States are a Party to, for being hesitant in making special GATS 

commitments in the area of cultural services. The European Community, for 

instance, indeed clearly held on to its current exceptions to the principle of Most 

Favoured Nation in the field of audiovisual services in its most recent GATS offer.208  

 

                                                 
208 See Council for Trade in Services, Communication of the European Communities and its Member 
States. Conditional Revised Offer, TN/S/O/EEC/Rev.1, 29 June 2005, pp. 391-394. 
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