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Abstract 

Though international space law is frequently characterised as lacunal, the general 
nature of the provisions of the existing UN space treaties is such as to cover all 
activities by public and private entities that can be characterised as exploration or 
use. The lack of detailed rules regulating every conceivable activity in space should 
thus not be taken as an indication that there are forms of exploration or use of outer 
space that escape the application of the fundamental principles of international space 
law.  

This realisation is fundamental in trying to understand the current deadlock in 
international space law-making. The UN space law regime is characterised by 
principles of global cooperation and inclusion that nonetheless only grant enforceable 
rights of protected use to individual States that are factually capable of implementing 
the legally equal freedom of all States to engage in spacefaring activities (Arts. I, II 
and IX OST).  

In this context, it is understandable that technologically advanced States are turning 
their space law-making efforts to a national interpretation of the existing principles 
that furthers their own interestes instead of engaging in protracted multilateral 
negotiation processes that risk upsetting the basic balance of the existing space law 
regime that favours them in the first place. We are hence witnessing a clear 
regulatory shift in space law-making, from the international level to the national level. 
This shift is characterised by an increasing body of practice of a limited number of 
States in the application of space law principles that were adopted specifically with 
the intention of guaranteeing access to an inclusive environment for equal use and 
exploration by all States.  

The present paper assesses the extent to which the interpretation of these universal 
principles may be affected by a selective application by a small number of States. 
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1.  INTRODUCTION 

 
We are currently witnessing firsthand the evolution of the international space law 

framework from an ambitious set of general principles agreed to at the intergovernmental 
level at global forums, to a patchwork of national laws and policies navigating around an 
almost equally diverse set of informal, non-binding instruments of international origin. This 
shift in law-making dynamics is not to be lamented, nor is it unique to space law. Indeed, it 
may be considered self-evident and, in fact, desirable, that an inherently evolutive branch of 
universal scope be tackled, first of all, through the adoption of multilateral agreements that 
set out the beacons for future regulations. Such regulations are typically developed at 
multiple levels of governance and subsequently implemented by national practice in the form 
of domestic legislation and activities carried out in application of international rules. 

 
If these evolving dynamics are hence inconsequential in and of themselves, the 

peculiarities of the existing international space law framework do, in our view, warrant a 
closer look at them. For shifts in the framework of global space governance may anticipate, 
or even conceal, important shifts in the content of existing space law. In particular, the 
regulatory move toward national legislation raises specific issues for the interpretation of 
multilateral treaties that codify universal principles applicable to all States and whose 
foundation is the freedom to use an inclusive environment without national appropriation. 
This is the case when the applicable multilateral treaties (a) have been concluded a long 
time ago; (b) contain general and ambiguously phrased provisions that require subsequent 
agreement and practice for their clarification; (c) concern pioneering activities performed by 
or under control and supervision of a limited number of States; and (d) provide no apparent 
incentive among governments to pursue further action at the multilateral level. 

 
As is well known, the UN space law regime is characterised by a limited set of principles 

of inclusive, equal use that nonetheless appear to grant enforceable rights of protected use 
only to those States that are factually capable of implementing their freedom to engage in 
spacefaring activities. In this context, it is understandable that technologically advanced 
States are turning their space law-making efforts to a national interpretation of the existing 
principles of international space law. Indeed, prominent spacefaring States are increasingly 
resorting to the adoption of domestic legislation that implements their international 
obligations according to an interpretation that best serves their own interests. This approach 
is obviously preferred over protracted multilateral negotiation processes that, apart from 
being cumbersome, risk upsetting the basic balance of the existing space law regime that 
favours spacefaring States in the first place. 

 
The most notorious example of domestic space legislation whose very adoption, if 

emulated in subsequent practice of other States, may well affect the interpretation of a 
fundamental principle of international space law, is the 2015 US Commercial Space Launch 
Competitiveness Act.1 The final section of this Act grants private American citizens property 
rights over natural resources extracted by them from asteroids and other celestial bodies in 
outer space. Regardless of the intentions of the State concerned in adopting the Act, the law 
itself, and subsequent governmental and non-governmental practice on the basis thereof, is 
likely to become an important source of interpretation of the non-appropriation provision in 
the 1967 Outer Space Treaty (OST).2 

 
Interestingly, separate statements made by the US representative at the 2016 session of 

                                                
1
 H.R.2262 — 114th Congress (2015-2016), introduced by Rep. Kevin McCarthy. For the final version of the act, 

see https://www.congress.gov/bill/114th-congress/house-bill/2262/text. 
2
 Treaty on principles governing the activities of states in the exploration and use of outer space, including the 

Moon and other celestial bodies of 27 January 1967, entered into force 10 October 1967, 610 U.N.T.S. 205. 

https://www.congress.gov/bill/114th-congress/house-bill/2262/text
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the Legal Subcommittee (LSC) of the United Nations (UN) Committee on the Peaceful Uses 
of Outer Space (COPUOS) address this possibility.3 Noting that remarks made by some 
delegations at the session appeared to be based on a number of misunderstandings of the 
recently adopted US law, the representative clarified that the Act was merely a first step 
toward the development of a space resource exploitation industry; that much remains 
unclear in terms of the law that is applicable to the activities of this industry; and that, far 
from acting outside international space law, the US Act rather clarified that any future 
activities of US citizens in this area must be governed by the international obligations of the 
United States, including those under the Outer Space Treaty.  

 
Turning to the misunderstandings surrounding the adoption of the US Act, the delegate 

noted that it was incorrect to posit that the Act embodied a change in the understanding of 
international space law by the US; rather, the United States had always insisted on the 
legality of space resource utilisation during the lengthy negotiations for the existing 
international space treaties. The second misunderstanding concerned the allegation that the 
Act amounted to a unilateral approach to the further development of space law, which was 
refuted by the US delegate. Finally, the delegate noted that the Act did not wish to advance 
any particular interpretation of the international legal obligations of the United States, but 
rather postponed such issue to a future moment when US internal law would be applied in 
accordance with international space law. 

 
Though we have no reason to doubt the veracity of these statements, they reveal, at the 

very least, a delicate balance between a multilateral interpretation of treaty provisions 
reflecting the intentions of all States Parties and a possible reinterpretation of such 
provisions on the basis of subsequent practice by a selection of States Parties. The present 
paper therefore wishes to frame this development by offering some thoughts on the 
following, related issues: (a) the role of national space legislation in implementing the 
international legal obligations contained in the UN space treaties (section II); (b) the rules of 
the Vienna Convention on the Law of Treaties (VCLT)4 that govern the role of subsequent 
State practice in the application of a treaty as revealing its meaning; and (c) the 
particularities in the evolution of the space law-making dynamics between the domestic and 
international governance levels that may affect the application of this interpretative tool 
(section III). 

 
The paper does not concern the possibility that domestic space legislation advocating a 

specific interpretation of international legal principles would thereby constitute a violation of 
the relevant State Party’s obligations codified in the UN space treaties. Nor do we consider a 
possible modification of the meaning of the international space law principles through 
domestic space legislation as an example of States invoking their internal law to ignore their 
international obligations. The latter eventuality is clearly governed by existing rules of treaty 
law, for Article 27 VCLT provides that a State may not invoke the provisions of its internal 
law as justification for its failure to perform a treaty.5 The former situation is clearly an issue 
of State responsiblity under international law, which for its resolution requires that we can 
arrive at an unambiguous interpretation of the international obligations that may or may not 
be breached. 

 
 
 

                                                
3
 Statement made during the fifty-fifth session of the UNCOPUOS LSC, as reflected in notes made by the author. 

4
 Vienna convention on the law of treaties of 23 May 1969, entered into force 27 January 1980, 1155 U.N.T.S. 

131. 
5
 See also M.E. VILLIGER, Commentary on the 1969 Vienna Convention on the Law of Treaties, Leiden: Brill, 

2009, 431-432. 
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2. ROLE OF NATIONAL SPACE LEGISLATION 

 
States that adopt national space legislation mainly do so in order to provide a secure 

legal framework in order to spur the development of and provide support for their domestic 
space industry. It should therefore not come as a surprise that, as noted in the 2013 UN 
General Assembly (UNGA) Resolution on national space legislation, “States have adapted 
their national legal frameworks according to their specific needs and practical 
considerations”.6 The global nature of spacefaring activities nevertheless requires that the 
resulting patchwork of domestic space legislation be coordinated, lest an inconsistent 
implementation of the obligations laid down in the UN space treaties impede international 
cooperation. 

 
The 2013 UNGA Resolution therefore also emphasises “the importance of appropriate 

means of ensuring that outer space is used for peaceful purposes and that the obligations 
under international law and those specifically contained in the United Nations treaties on 
outer space are implemented”.7 The recommendations of the Resolution are rather 
selective, however, and principally aim to ensure consistency among provisions of national 
space legislation that are necessary to implement the international obligations of States of 
authorization and continuing supervision of spacefaring activities. Other recommendations 
concern specific aspects related to the scope of national legislation in terms of space 
activities, and issues of registration, liability and transfer of ownership and control. 

 
Likewise, the proposed Model Law on National Space Legislation, contained in the Sofia 

Guidelines of the International Law Association (ILA), takes a practical approach to ensuring 
consistency between national space laws. The Model Law is the result of ILA discussions 
between 2004 and 2010, and was presented at the 2013 LSC UNCOPUOS session in a 
revised version, though with little variation in content.8 The resulting guidelines can be 
traced back to the Project 2001 Plus of the Cologne Institute of Air and Space Law and the 
German Aerospace Centre, and its identification of five so-called building blocks for national 
space law. Like the 2013 UNGA Resolution, these blocks focus on the authorization and 
supervision of space activities, the registration of space objects, compensation, regulation 
and issues of ‘additional regulation’.9 

 
The above initiatives rightly identify the primary concern of domestic legislation as the 

need to govern those aspects of spacefaring regulation that can best be monitored at the 
national level. In particular, issues of oversight of domestic space activities, registration and 
liability have been identified in international treaties as requiring follow-up by the launching 
State and State of registry. Though these rules may ultimately serve the interests of all 
States, they need – and can – only be implemented by spacefaring States.  

 
On the other hand, space treaty provisions that lack a clear connection with individual 

States but rather codify principles that for their implementation require coordination between 
multiple users and, indeed, the entire international community, cannot rely on domestic 
legislation for their implementation. Taken together, these principles define the international 
status of outer space as one that is determined by requirements of international cooperation, 
equal freedom to use and explore outer space, and the proscription of national appropriation 

                                                
6
 UNGA, Recommendations on national legislation relevant to the peaceful exploration and use of outer space, UN 

Doc. A/RES/68/74 of 11 December 2013, PP 9. 
7
 Ibid., PP 1. 

8
 UNCOPUOS LSC, Information on the activities of international intergovernmental and non-governmental 

organizations relating to space law, UN Doc. A/AC.105/C.2/2013/CRP.6 of 26 March 2013. 
9
 S. HOBE, B. SCHMIDT-TEDD and K.-U. SCHROGL (eds.), Towards a harmonized approach for national space 

legislation in Europe, Cologne: University of Cologne, 2004, 48-49. 
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as a guarantor of such equal and inclusive use. As they address the entire international 
community in space, they can only effectively be upheld by multilateral legislative action. 
Domestic legislation is ill-equipped to take on this role, nor should it be expected to do so.  

 
At the same time, however, the international community, led by some of the most 

powerful spacefaring States, has, for a number of decades now, steered clear from any 
concerted effort to further develop and implement the global space law principles at the 
established multilateral forums in any binding manner. If national legislation should only 
concern itself with practical issues of active spacefaring, and international space law is 
evolving solely through a series of vaguely connected non-binding instruments, the obvious 
yet pressing question becomes how to safeguard the interests of non-spacefaring States, if 
indeed at all. 

 
The competitive tendencies underlying many domestic legislative efforts require a 

reaffirmation of the fundamental status of outer space as an inclusive environment open to 
all, on a basis of equality. To be sure, some national space laws and international guidelines 
do consider issues of so-called ‘sustainable spacefaring’, such as protection of the 
environment and the mitigation of space debris.10 In addition, specific Guidelines for the 
Long-term Sustainability of Outer Space Activities have been developed at the UN COPUOS 
in 2016 that identify a number of international obligations that States should take into 
account when developing their national space law.11  

 
However, one would be ill-advised to expect that the largely recommendatory inclusion in 

national space law of such measures, which ultimately aim to safeguard the outer space 
environment for spacefaring States in the first place, could effectively address issues that 
are, essentially, against the interests of these individual States. As such, it is particularly 
unclear how the ban on national appropriation of outer space, including the Moon and other 
celestial bodies, can be upheld if its contents are only being addressed through the national 
legislation of pioneering spacefaring nations, who appear to have nothing to gain from 
advancing a broad interpretation of this principle. 

 
3.  STATE PRACTICE AS INTERPRETATIVE TOOL 

 
3.1  General principles of law 

 
A first avenue through which domestic legislation may become relevant for the 

determination of the content of a given international legal regime, is as a means of 
establishing or revealing a general principle of law recognised by civilised nations. Codified 
in Article 38 (1)(c) of the Statute of the International Court of Justice (ICJ) as one of the four 
key sources of international law,12 it is widely recognised that such general principles of law 
constitute, first of all, expressions of national legal systems, which may be relied upon to fill 
certain lacunae in international law.13  

 
On first reflection, one may expect that laws promulgated in the municipal legal systems 

                                                
10

 See Arts. 7 and 8 ILA Model Law, respectively. 
11

 See the process behind the adoption of these guidelines at 
http://www.unoosa.org/oosa/en/ourwork/topics/long-term-sustainability-of-outer-space-activities.html, last 
accessed on 9 December 2016. 
12

 Statute of the International Court of Justice, 26 June 1945, entered into force, 24 October 2945, 33 U.N.T.S. 
933. 
13

 M.C. BASSIOUNI, ‘A functional approach to “General principles of international law”’, 11 Mich. J. Int’l L. 1990, 
768. 

http://www.unoosa.org/oosa/en/ourwork/topics/long-term-sustainability-of-outer-space-activities.html
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of advanced spacefaring nations should be taken into account for determining the content of 
the international space law regime, for such domestic legislation appears to constitute an 
expression by a specific category of ‘civilised’ nations representative of the entire 
international community of a general principle of law. However, it is clear that no such role 
should be attributed to national space legislation, for a number of reasons.  

 
First, the reference to civilised nations in Article 38 (1)(c) ICJ Statute should not be 

mistaken for an indication that rules of international law may be derived from the general 
principles of law shared by only a specific category of States, as singled out by their alleged 
civilised, industrialised or otherwise ‘developed’ status. While it is true that a review of 
national legal systems will not need to systemically cover the domestic legislation of all 
States in order to reveal a general principle of law in the sense of Article 38 (1)(c), practice in 
the form of national laws adopted by merely a handful of spacefaring States will not suffice to 
fulfil this condition. Indeed, the prefix ‘civilised’ is rather assumed to apply to all Member 
States of the United Nations and has, by virtue of the near universal membership of this 
organisation, thereby become a guarantee for the universality of the principles expressed 
therein.14 

 
Second, and more important, is the observation that general principles shared by civilised 

nations are a subsidiary source of international law, to be invoked only when one is 
confronted with lacunae in treaties or customary international law. Though the principles of 
international space law that are the subject of the current analysis can certainly be accused 
of ambiguity and vagueness, their general nature in our view precludes them from being 
lacunal, and, therefore, from requiring recourse to general principles derived from national 
legal systems. At the very least, this appears to be the case for the US Commercial Space 
Launch Competitiveness Act of 2015, whose implicit, though obvious, reference to Article II 
OST, makes clear that it aims to apply, rather than complete, the international space treaty 
framework.15 

 
3.2  National legislation as subsequent treaty practice 

 
Still, many provisions of the international space law framework remain in need of 

clarification. Such clarification first of all demands a concerted effort at treaty interpretation, 
based on the rules codified in the Vienna Convention on the Law of Treaties as applied in 
the case law of the highest international courts. The basic rule of treaty interpretation 
focuses on the ordinary meaning of the words of a treaty as an expression of the intent of 
the drafters (Article 31 VCLT). However, national legislation may also be relied upon to 
clarify the meaning of an international provision. In this regard, Article 31 (3)(b) VCLT 
stipulates that there shall be taken into account, in addition to and together with the above 
elements, “any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation”.  

 
State practice in the application of a treaty is on par with the ordinary meaning of the 

terms of the agreement, as well as its context, object and purpose, for no hierarchical order 
is deemed to exist between the various elements of Article 31 VCLT.16 In fact, subsequent 
practice by States is considered an authentic means of interpretation, for “it constitutes 
objective evidence of the understanding of the parties as to the meaning of the treaty”.17 
This suggests, according to the International Law Commission (ILC), that such subsequent 

                                                
14

 
 
Ibid., 784. 

15
 See infra. 

16
 H. WALDOCK, ‘Sixth report on the law of treaties’, Yearbook of the International Law Commission 1966/II, 220. 

17
 Ibid., 221. See also VILLIGER, o.c., 429: “As a result, the parties’ authentic interpretation of the treaty terms is 

not only particularly reliable, it is also endowed with binding force”. 
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agreement and practice of the parties are “often, but not necessarily always, particularly 
important factors for the interpretation of treaties”.18  

 
If subsequent practice in the application of a treaty may be a particularly important 

interpretative tool, its role has only increased in recent decades. This is reflected in the 
establishment by the ILC of a Working Group on Subsequent Agreements and Practice in 
Relation to the Interpretation of Treaties. The mandate of this working group is to focus on 
“the legal significance of subsequent agreements and subsequent practice for interpretation 
(Vienna Convention on the Law of Treaties, article 31) and related aspects”.19 Clarifying this 
mandate, the report establishing the Working Group adopts language that should resonate 
strongly with anyone familiar with the application and implementation of the UN space 
treaties in recent years: 

 
As important treaties reach a certain age, in particular law-making treaties of the post-
1945 era, the context in which they operate becomes different from the one in which they 
were conceived. As a result, it becomes more likely that some of these treaties’ provisions 
will be subject to efforts of reinterpretation, and possibly even of informal modification. 
This may concern technical rules as well as more general substantive rules. As their 
context evolves, treaties face the danger of either being ‘frozen’ into a state in which they 
are less capable of fulfilling their object and purpose, or of losing their foundation in the 
agreement of the parties. The parties to a treaty normally wish to preserve their 
agreement, albeit in a manner which conforms to present-day exigencies. Subsequent 
agreement and subsequent practice aim at finding a flexible approach to treaty 
application and interpretation, one that is at the same time rational and predictable.20 
 
It would appear that this balancing act is especially important for the interpretation of the 

UN space treaties. Concluded during the Cold War as a result of negotiations largely 
conducted between two major powers, their follow-up at the international level in the past 40 
years has remained limited to an altogether rather limited series of non-binding resolutions 
complemented by an increasing shift towards national space legislation, promulgated, 
understandably, by a (growing) minority of States engaging in spacefaring activities. 

 
The ILC working Group’s reference to possible informal modification of a treaty through 

subsequent State practice has also been recognised by the International Court of Justice. In 
Costa Rica v. Nicaragua, the Court noted that subsequent conduct can, in principle, “result in 
a departure from the original intent on the basis of a tacit agreement”.21 However, the 
practice surrounding the application of this principle is less clear. A draft article in the VCLT 
that explicitly recognised the possibility of modification through subsequent practice met with 
a lot of objection, inter alia, because “concerns were voiced about the possibility that 
modifications could be brought about without the necessary agreement of all the parties to a 
treaty”.22 And despite the declaration of principle by the ICJ, there are no clear examples in 
its case law, nor that of the WTO Appellate Body or other international courts, where treaty 
modification was explicitly accepted to have come about as a result of deviating State 
practice. 

 

                                                
18

 ILC, First report on subsequent agreements and subsequent practice in relation to treaty interpretation, UN 
Doc. A/CN.4/660 of 19 March 2013 (hereinafter 'ILC 2013'), para. 30. 
19

 Ibid., para. 4, referring to UNGA, Report of the International Law Commission - Sixtieth Session (5 May-6 June 
and 7 July-8 August 2008), UN Doc. A/63/10 of 2008, Annex A, paras. 11 et seq. 
20

 Ibid., Annex A, para. 14. 
21

 ICJ, Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, 13 July 2009, 
I.C.J. Rep. 2009, para. 115. 
22

 ILC, Second report on subsequent agreements and subsequent practice in relation to treaty interpretation, UN 
Doc. A/CN.4/671 of 26 March 2014 (hereinafter 'ILC 2014'), para. 119. 
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The ILC therefore concluded that,  
 
while there are indications in international jurisprudence that […] the agreed subsequent 
practice of the parties may lead to certain limited modifications of a treaty, the actual 
occurrence of that effect is not to be presumed. Instead, States and courts should make 
every effort to conceive an agreed subsequent practice of the parties as an effort to 
interpret the treaty in a particular way.23  
 
Though clear instances may be lacking from international case law, the notorious 

example of the voting practice before the UN Security Council suffices to illustrate the 
modifying potential of interpretative State practice. Hence, in his excellent monograph, 
Gardiner is vocal about the possibility of interpretation of a treaty provision being affected by 
subsequent practice that in effect modifies the original meaning of the treaty.24 Other 
scholars are even more outspoken in their warning that subsequent conduct may not only 
give a special meaning to the terms of a treaty, but may “also amend, extend or delete a 
text”25, and hence may “bring about an implicit treaty amendment by practice”.26  

 
It should be noted that subsequent practice in the application of a treaty need not 

necessarily take the form of official statements at the highest government level made at a 
global multilateral forum in order to affect the interpretation of a treaty provision. State 
conduct must not meet any formal criteria for it to be taken into account as a means of treaty 
interpretation.27 The International Law Commission has consistently eschewed any such 
criteria, noting that  

 
[d]epending on the treaty concerned, [subsequent practice] includes not only externally 
oriented conduct, such as official acts, statements and voting at the international level, 
but also internal legislative, executive and judicial acts, as well as practices by non-state 
entities which fall within the scope of what the treaty conceives as forms of its 
application.28  
 
Hence, practice in the context of treaty interpretation should be given the same meaning 

as in other areas of international law, such as in the criteria for State responsibility and the 
existence of a rule of customary international law (CIL). As to the latter, Brownlie noted that 
a number of material sources may be taken into consideration, including the following 
unilateral State positions: “policy statements, press releases, the opinions of official legal 
advisers, official manuals on legal questions, […] executive decisions and practices, […] 
state legislation.”29 And as with the determination of the responsibility of States for 
internationally wrongful acts, relevant State conduct for treaty interpretation may consist of 
both an act or an omission, and must not meet specific formal requirements.30  

 
3.3  Conditions for domestic law as subsequent treaty practice 

 
Considering the generally phrased and ambiguously worded principles of the UN space 

treaties, it is clear that national space law may become a relevant source of conduct for 

                                                
23

 Ibid., para. 142. 
24

 R. GARDINER, Treaty interpretation, Oxford: Oxford University Press, 2008, 245. 
25

 VILLIGER, o.c., 429. 
26

 O. DÖRR, ‘General rule of interpretation’, in O. DÖRR and K. SCHMALENBACH (eds.), Vienna Convention on the 
Law of Treaties - A commentary, Berlin: Springer, 2012, para. 78. 
27

 
 
GARDINER, o.c., 226-227. 

28
 ILC 2014, para. 42. See Conclusion 5 in UNGA, Report of the International Law Commission - Sixty-fifth session 

(6 May–7 June and 8 July–9 August 2013), UN Doc. A/68/10 of 2013, 41-42 (hereinafter ‘UNGA 2013’). 
29

 Cited in GARDINER, o.c., 227. 
30

 UNGA 2013, 42. 
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treaty interpretation. This is particularly true for the interpretation of such fundamental 
principles as those declaring space free for use by all States on the basis of equality, and the 
ban on national appropriation of outer space, including its celestial bodies. However, the 
exact circumstances under which national space legislation should be taken into account are 
perhaps not so clear, and need to be considered separately in each case.  

 
Some international courts have expressed concern that States might invoke their national 

laws in order to affect the interpretation of their international obligations in a move that could 
suggest a violation of the principle of Article 27 VLCT. As such, a Panel established under 
the North-American Free Trade Association (NAFTA) noted that,  

 
in light of the fact that both Parties have made references to their national legislation on 
land transportation, the Panel deems it appropriate to refer to Article 27 of the Vienna 
Convention, which states that ‘A party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty.’ This provision directs the Panel not to 
examine national laws but the applicable international law. Thus, neither the internal law 
of the United States nor the Mexican law should be utilized for the interpretation of 
NAFTA. To do so would be to apply an inappropriate legal framework.31 
 
This judgment does not appear to exclude that courts should rely on domestic law to 

elucidate the meaning of international treaty provisions. Rather, it sets certain conditions for 
such State practice to rise to the level of an authoritative means of treaty interpretation. 
Indeed, the NAFTA Panel mainly seems to take issue with the fact that both parties 
appearing before it only referred to their own, contradictory, laws. As such, it may be taken 
that the reticence of the Panel in this case was an expression of the requirement that the 
invoked legal acts fulfil the conditions set in Article 31 (3)(b) VCLT, namely that they 
constitute practice regarding the application of a treaty that may contribute to establishing an 
agreement between the parties to the NAFTA Convention regarding the interpretation of this 
treaty.  

 
This view is supported by the International Law Commission, which clarified the 

relationship between Articles 27 and 31 (3)(b) VCLT as meaning that,  
 
[w]hile the rule contained in article 27 of the Vienna Convention is certainly valid and 
important, it does not follow from it that national law may not be taken into account as a 
possible interpretative aid in the form of subsequent State practice in the implementation 
of the treaty.32 

 
In support of this statement, we may refer to a variety of judgments and opinions of 

international adjudicatory bodies besides the ICJ that have clarified international legal 
obligations at least in part with reference to national legal acts of States. As such, the report 
of the WTO Panel in the case United States: Section 110(5) Copyright Act noted that a 
doctrinal view regarding the interpretation of international copyright provisions should be 
allowed, based on the fact that “the parties and third parties have brought to our attention 
several examples from various countries of limitations in national laws based on the minor 
exceptions doctrine”.33 

 
The WTO Appellate Body also acknowledges that an overview of national legislation may 

be useful for interpreting international treaty obligations. However, like the NAFTA Panal, it 

                                                
31

 NAFTA Panel, In the Matter of Cross-Border Trucking Services, Final Report of the Arbitral Panel, 6 February 
2001, Secretariat File No. USA-MEX-98-2008-01, para. 224. 
32

  ILC 2013, para. 113. 
33

 WTO Panel, United States: Section 110(5) Copyright Act, Report, 15 June 2000, WT/DS160/R, para. 6.55. 
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sets certain conditions for relying on this interpretative tool, pointing to a restrictive 
application of the rule in Article 31 (3)(b) VCLT when domestic law is concerned. As such, 
the Appellate Body has held that a court should clearly indicate why an examination of the 
understanding of concepts in international treaties in municipal law can assist in resolving 
the specific interpretative issue at hand; should include a wide range of national jurisdictions 
in the review; and should consult the States appearing before it and third parties as to which 
municipal legislation should be reviewed, and why.34 Whether and how easily these 
conditions can be fulfilled will obviously depend on the issue at hand. Arguably, an overview 
of national laws for the interpretation of a treaty provision that has only been the subject of 
domestic legislation in a handful of States, such as the appropriation of natural resources 
from celestial bodies, would meet a less stringent test (see infra). 

 
Hence, though domestic legal acts may be considered as subsequent practice under 

Article 31 (3)(b) VCLT, the above overview indicates that the interpretative relevance of 
national space law will have to be determined on a case-by-case basis. It is clear, however, 
that the existence of an internal law that supports a defendant State’s point of view should 
not necessarily be sidelined as a violation of Article 27 VCLT. And if it is accepted that a 
domestic legal act may be considered an interpretative aid, rather than a means for a State 
to ignore its international obligations, it should be clear that the type of legal act concerned 
does not matter, either.  

 
In particular, courts should not only take into account legislation that has been adopted 

with the express intention to implement a treaty in national law. Gardiner notes in this 
respect that subsequent practice may comprise legislative acts that “take a position on 
interpretation at a time when effect is given to a treaty's provisions in the course of meeting 
constitutional requirements to enable the state to become party to a treaty. Legislation may 
also, however, specifically address points of interpretation that arise at a later stage”.35 

 
However, such national practice should still occur ‘in the application of the treaty’, as per 

the wording of Article 31 (3)(b) VCLT. The ILC clarifies this requirement as meaning that  
 
action or relevant silence must be taken in application of the treaty, including the 
invocation of provisions of the treaty; the same is true for pronouncements regarding the 
treaty in the course of a legal dispute or at a diplomatic conference; official 
communications for which the treaty gives cause; or the enactment of domestic legislation 
or conclusion of new international agreements for the purpose of implementing a 
treaty.36  
 
Whether and when this application condition is fulfilled is a matter of fact that requires 

careful consideration. In particular, it will need to be determined “whether the parties, by an 
agreement or a practice, assume a position regarding the interpretation of a treaty, or 
whether they are motivated by other considerations”.37 Hence, a subjective link is needed 
between the parties whose practice is being considered under Article 31 (3)(b) VLCT and 
their conduct, to the extent that it must be demonstrated that the parties have engaged in 
such practice for the purpose of fulfilling their treaty obligations.38 In this respect, the ILC 
has noted that, while every form of application of a treaty entails a position regarding its 
interpretation, it should be noted that “an ‘application’ of the treaty does not necessarily 
reflect the position of a State party that it is the only legally possible one under the treaty and 

                                                
34

 WTO Appellate Body, United States: Anti-Dumping and Countervailing Duties (China), Report, 11 March 2011, 
WT/DS379/AB/R, para. 335. 
35

 GARDINER, o.c., 228. 
36

 ILC 2013, para. 111. 
37

 ILC 2014, Draft Conclusion 6. 
38

 DÖRR, l.c., para. 79. 
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under the circumstances”.39  
 
When reviewing the US Commercial Space Launch Competitiveness Act of 2015 against 

the requirement that the State conduct at hand was performed in the application of a treaty, 
it seems clear that this key requirement of Article 31 (3)(b) VCLT has been met, even if the 
US delegate at the UN COPUOS appeared to hint otherwise (supra). One particular 
provision in the Act stands out. After conferring property rights over asteroid and other 
resources to American citizens that have extracted them from celestial bodies, the Act notes, 
in its final provision, that “[i]t is the sense of Congress that the United States does not, by 
enactment of this Act, assert sovereignty or sovereign or exclusive rights or jurisdiction over, 
or ownership of, any celestial body”.40  

 
This remarkable passage in the 2015 Act clearly mirrors some of the very specific 

language of and discussions surrounding the interpretation of the non-appropriation 
provision in Article II of the Outer Space Treaty. The OST was ratified by the US soon after it 
was opened for signature. Though the 2015 Space Act, promulgated nearly 40 years later, 
was clearly not adopted ‘in the course of meeting constitutional requirements to enable the 
state to become party to a treaty’, the close parallel between the wording and content of the 
cited provision of internal law, on the one hand, and the international obligation of the US as 
per Article II OST, on the other, establishes it as a form of practice ‘in the application of the 
treaty’. Indeed, it would appear that national State practice that aims to further a particular 
interpretation of an ambiguous treaty provision should wish for such a link to be clearly 
established. 

 
At the same time, however, the specific phrasing of the US’ disclaimer of extraterritorial 

sovereignty, noting that such a view as is codified in that provision is ‘the sense of the 
Congress’, also appears to indicate a sensitivity to the fact that the application/interpretation 
of the disputed article in the Outer Space Treaty advanced by the 2015 Act is not ‘the only 
legally possible one under the treaty and under the circumstances’. If this is the case, then 
that finding may adversely impact on the importance a court should attach to the Act as a 
tool for interpreting the non-appropriation principle. For the national practice itself appears to 
recognise that its application of the international obligation is merely one of several possible 
interpretations, and that other States, and, thereby, other forms of State practice, may 
diverge in their respective application of the Outer Space Treaty41. 

 
Despite the apparent paucity in conviction in the mind of the US Congress as to the 

correct nature of their application of Article II OST, subsequent practice that may be taken 
into consideration under Article 31 (3)(b) VCLT is of course not limited to domestic 
legislation. Relevant conduct also includes executive decisions, as well as actions by non-
state actors, to the extent that these actions may be attributable to State organs.  

 
When identifying the organs of a State whose conduct may be used as an interpretative 

tool under Article 31 (3)(b) VCLT, a more restrictive interpretation is warranted than for the 
attribution of wrongful conduct to States. For “only such conduct which is undertaken or 
deemed to be accepted by those organs of a State party which are internationally regarded 
as being responsible for the application of the treaty (as a whole, or of a particular provision 

                                                
39

 ILC 2014, para. 6. 
40

 US Act of 2015, SEC. 403. ‘Disclaimer of extraterritorial sovereignty’. 
41

 That is, at least, if the disclaimer that the relevant provision merely expresses ‘the sense of Congress’ does not 
deprive the most salient part of the Commercial Space Launch Competitiveness Act of its legally binding force. 
Though this interpretation of the extraterritorial sovereignty disclaimer has been advanced by some experts, it is 
unclear to me how US Congress could adopt a law without being bound by some of its provisions, and how, in 
that eventuality, the Act could contribute to any feeling of legal certainty so urgently required by the US space 
industry. 
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of a treaty) may be attributed to a State”.42 
 
Relevant conduct may concern actions by high government officials as well as lower-

ranking and local officials and authorities, as long as it is shown that “higher authorities can 
be expected to be aware of this practice and to accept it as an element of treaty 
interpretation or application”.43 Actions by lower authorities in the performance of legislative 
acts that were adopted by a federal or national parliament should typically fall under the 
category of executive acts, which, as already noted, are an accepted form of subsequent 
practice under Article 31 (3)(b) VCLT. According to Gardiner, ‘executive’ acts as forms State 
practice are  

 
not limited to the conduct of a central government nor, where it is acts of a central 
government that are being considered, only those acts that have an obvious international 
connection. Any body charged with the authority of the state may carry out relevant acts if 
these demonstrate a position in relation to the state's treaty commitments or 
entitlements.44  
 
Hence, it follows that acts by the relevant national administration appointed by domestic 

law to license and register space activities of governmental and private actors will constitute 
relevant State practice under sub (3)(b) of Article 31 VCLT.  

 
Regarding the actions of private actors in this context, it is worth pointing out that the 

specific requirement in international law for States to authorise and exercise continuing 
supervision of spacefaring activities of non-governmental actors (Article VI OST), and their 
international liability for all actions carried out under their supervision (Article VII OST) will 
have some bearing on the question of attribution of these activities to the State Party to the 
OST.  

 
Indeed, it would appear self-evident that actions undertaken by private actors pursuant to 

a license acquired by the competent authority appointed in national space law would be 
attributable to that State, for the conduct “is reflected in or adopted by subsequent State 
practice, or as evidence of such State practice”.45 In any case, the decision by the 
competent spacefaring authority to grant a license pursuant to the conditions laid down in 
domestic space legislation is in and of itself an act of a State organ internationally regarded 
as responsible for the application of the UN space treaties. 

 
In this context, we may refer to the US Federal Aviation Administration’s (FAA) Payload 

Review and Determination of the Moon Express MX-1E spacecraft. Moon Express, a private 
US space mining company, plans to launch the MX-1E spacecraft to the Moon and have it 
perform “post-landing relocations through propulsive ‘hops’”.46 In reviewing the payload, the 
FAA determined that the launch would not jeopardise the international obligations of the 
United States.47 Though the finding clearly constitutes practice in the application of the UN 
space treaties, it is, as such, by no means a controversial one. The review cannot be 
considered a direct application of the space resource utilization title of the 2015 US Space 
Act, for this section is still awaiting follow-up reports on, inter alia, the formal attribution of 
authority to the FAA or any other US government actor to license the relevant activities.48 
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However, the decision is notable, if only for the fact that it announces a future request by 

US companies for licenses under the space resource title of the 2015 US Act, given Moon 
Express’ stated ambition to exploit and appropriate the natural resources of the Moon. 
Conscious of the sensitivity of such a development, the FAA has been careful to avoid any 
impression that it would be willing to assist in furthering an interpretation of the provisions of 
the Outer Space Treaty that is not in line with the intended meaning of its provisions. In the 
Moon Express Payload Determination, the FAA, in a clear reference to the future plans of 
the private company and the international responsibility of the US, stressed that “not all non-
traditional space missions may lend themselves to favorable payload determinations under 
the payload review authority [of the FAA]. Future missions may require additional authority to 
be provided to the FAA to ensure conformity with the Outer Space Treaty”.49 

 
4.  SUBSEQUENT PRACTICE EXPRESSING THE AGREEMENT OF THE STATES PARTIES 

 
Apart from requiring that State conduct be executed in the application of a treaty, Article 

31 (3)(b) VCLT also requires that such subsequent conduct be performed in a way that 
establishes the agreement of the parties. This condition is of particular importance for the 
interpretation of international space law treaties, for their fundamental principles concern all 
States, and indeed the whole of humanity. At the same time, however, these principles have 
so far been implemented mainly by a handful of States of predominantly industrialised 
nature. 

 
Hence, the question arises to what extent the actions of a handful of States can suffice to 

establish subsequent practice pointing to an agreement of all parties of the interpreted 
treaty. It should be made clear from the outset that the requirement in Article 31 (3)(b) VCLT 
does not mean that all States Parties to a treaty must actively engage in identical practice in 
the application of a treaty for their conduct to count as an authoritative interpretation of the 
meaning of a provision. The following paragraphs will deal with each of these elements 
separately. 

 
According to the International Law Commission, subsequent practice “can take a variety 

of forms and must reflect a common understanding of the parties regarding the interpretation 
of a treaty. Its value as a means of interpretation depends on the extent to which it is 
concordant, common and consistent”.50 In other words, while concordant, common and 
consistent practice will increase the interpretative value of State conduct, commonality and 
consistency do not apply as strict threshold requirements for conduct by any State to be 
considered under Article 31 (3)(b) VCLT.  

 
This is confirmed in the case law of the WTO Appellate Body. Though the Body notes that 

“[t]he purpose of treaty interpretation is to establish the common [emphasis in original] 
intention of the parties to the treaty”, it acknowledges that, in order to establish this intention, 
“the prior practice of only one [emphasis in original] of the parties may be relevant, [even if] it 
is clearly of more limited value than the practice of all parties”.51 
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For high interpretative value to be accorded to subsequent practice, the consistency and 

commonality requirements furthermore do not entail that such practice must be identical in 
all of the States performing the conduct. To be sure,  

 
[c]onflicting positions expressed by different parties to a treaty exclude the existence of 
an agreement. However, the lack of agreement reaches only as far as the divergence 
goes and as long as it lasts. […] The fact that States implement a treaty differently does 
not, as such, permit a conclusion about the legal relevance of this divergence. Such 
difference can reflect a disagreement over the (one) correct interpretation, but also a 
common understanding that the treaty permits a certain scope for the exercise of 
discretion in its implementation.52 

 
Moreover, the existence of possible exceptions by a limited number of States does not 

necessarily preclude subsequent State practice from being recognised as uniform and 
consistent.53 

 
While it is true that many provisions of the Outer Space Treaty leave room for 

discretionary implementation by States, this does not appear to hold true for the non-
appropriation principle. Despite the apparent lack of consensus among States as to the 
precise scope of the provision in Article II OST, its proscriptive nature is clear. Ambiguity in 
terms of the interpretation of the scope and certain key concepts of this article should not 
translate into a broad policy choice for States to implement the proscription contained therein 
as they see fit. This is clearly different for the principle to use and explore outer space for the 
benefit and in the interests of all countries, whose general nature does indeed lend itself to 
national implementation in a variety of ways (see further infra). 

 
Subsequent practice performed by relevant actors in the application of the UN space 

treaties that does not meet the strict requirement of expressing the agreement of the parties 
to those treaties under Article 31 (3)(b) VCLT may still be taken into account as a 
supplementary means of interpretation, pursuant to Article 32 VCLT.54 To be sure, such 
practice has lower interpretative value than conduct under Article 31 (3)(b), or any other 
primary means of interpretation in Article 31 VCLT. Moreover, it must “always remain within 
the limit of the rule that treaty interpretation is not self-judging and that ‘the view of one State 
does not make international law’”.55 Nevertheless, it puts the Article 31 requirement that 
subsequent practice ‘establish the agreement of the parties to a treaty’ in perspective for 
those cases where, for whatever reason, the only State practice that can be relied upon is 
performed by a small minority of States. 

 
Finally, we must consider whether all States must have actively engaged in a certain 

practice in order for it to be considered relevant under Article 31 (3)(b) VCLT. If the answer 
to this question, as such, appears rather clear, its application is often less so, and depends 
on a strict case-by-case analysis. In principle, the case law of the highest international 
courts, the International Law Commission and legal doctrine all confirm that practice by a 
limited number of States Parties to a treaty may establish the agreement of all, on the 
condition thar the conduct by this active group of States is accepted by those parties not 
engaged in this particular practice, albeit tacitly.56 
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In its original commentary to the VCLT final draft, the ILC noted that the phrase 

‘agreement of the parties’ in Article 31 (3)(b) VCLT was favoured over the alternative option 
‘agreement of all the parties’. This choice was intended “to avoid any possible misconception 
that every party must individually have engaged in the practice where it suffices that it should 
have accepted the practice”.57  

 
Case law of the ICJ and other courts applying the VCLT confirm that the acceptance of 

practice by other States “can be brought about by silence or omission”.58 Scholars agree 
that Article 31 (3)(b) of the VCLT merely “requires active practice of some parties to the 
treaty”.59 Hence, though it is necessary that subsequent practice express the agreement of 
all States parties to the treaty, “[i]t does not […] necessarily mean that there has been 
abundant practice by all parties to the treaty. It is sufficient if there is practice of one or more 
parties and good evidence that the other parties have endorsed the practice”.60 

 
The possibility of passive acceptance of an interpretation advanced through the practice 

of some States underscores the importance of active objection by other States that do not 
agree with this interpretation, especially since we have seen that such interpretation may 
persist despite objections by one or two States. Failing to consistently object to such 
interpretation may otherwise result in rulings that are effectively only based on the 
application of an international agreement by only one or more States.  

 
The findings in the Beagle Channel arbitration are an illustrious example of a reasoning 

that was based in part on the failure of one State (Argentina) to object to the contested acts 
of another (Chile), which were 

 
public and well-known to Argentina, and […] could only derive from the [1855 Border 
Treaty between the two countries]. Under these circumstances the silence of Argentina 
permits the inference that the acts tended to confirm an interpretation of the meaning of 
the Treaty independent of the acts of jurisdiction themselves.61  
 
At the same time, the Beagle Channel case indicates that not every failure to react to the 

practice of another State will result in acquiescence. The case law of the WTO Appellate 
Body confirms that, for interpretative value to be accorded to subsequent practice by specific 
States, a party must have become or have been “made aware of the relevant practice of 
other parties (for example, by means of notification or by virtue of participation in a forum 
where it is discussed), but does not react to it”.62  

 
The reference to participation in forums of discussion is noteworthy, for intergovernmental 

discussions in the area of international space law are still too often dominated by a small 
number of States. The technical and ostensibly esoteric nature of the issues discussed in the 
UN COPUOS, though formally one of the largest committees of the United Nations whose 
sessions should hence be particularly useful in revealing the State practice of the wider 
international community, often results in a marked failure to participate by a large part of the 
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non-spacefaring community. While the onus is undoubtedly on the latter States to actively 
participate in a forum to which they have been admitted as member, it is equally clear that 
those States that are most active in pursuing a particular interpretation through domestic 
space legislation will also be the ones most eager to participate in intergovernmental 
discussions. 

 
This touches upon a crucial factor that may complicate the application of the general rules 

on treaty interpretation through subsequent practice by States in light of the evolving 
dynamics of space law-making: in requiring that all States either actively engage in national 
practice in the application of a treaty that is addressed to all States equally, or equally 
fervently engage in intergovernmental discussions on the activities governed by this treaty in 
order to actively refute a particular interpretation, the rule of Article 31 (3)(b) VCLT, as 
applied in contemporary case law, effectively risks transforming the assertion of legal 
equality in Article I, para. 2 OST into a factual assumption. This hardly agrees with the space 
law-making realities, however.  

 
Indeed, as Gardiner correctly notes, particular difficulties in the application of Article 31 

(3)(b) VCLT arise  
 
[in] the case of a multilateral treaty where some parties have established a practice which 
other parties have not had occasion to emulate or on which to act differently. This may be 
a matter of how to view the evidence of agreement […] or it may be the result of the way 
a particular provision is framed and is intended to work. Where the language in issue is of 
a kind that the meaning can really only be elucidated by practice, such practice as there 
is may indicate considerations to be taken into account and factors which are to be 
balanced in applying the treaty without revealing an all-purpose meaning.63  
 
We may refer in this regard to the judgment of the Australian High Court in Minister for 

Foreign Affairs and Trade v Magno.64 In this case, the Court’s interpretation of the 1968 
Vienna Convention on Diplomatic Relations, ratified by 190 States, was influenced in part by 
subsequent practice of only two industrialised States (the US and the UK), whose  

 
importance […] is that it suggests that a narrow interpretation is consistent with 
compliance with the Convention obligations. If the practices of the United States and the 
United Kingdom are insufficient to make a conclusive finding as to what ought to be the 
Australian interpretation of the Convention, they certainly provide influential examples of 
how two important democratic countries with experience in the field have interpreted it.65  
 
A case with closer parallels to the application and interpretation of the UN space treaties 

is represented by King v. Britow Helicopters, brought before the UK House of Lords in 2002. 
The case concerned a dispute in the interpretation of the 1929 Warsaw Convention for the 
Unification of certain rules relating to international carriage by air, ratified by 152 States.66 
In this case, the House of Lords came to the (somewhat paradoxically phrased) conclusion 
that,  

 
[b]ecause I consider it important that the Warsaw Convention should have a common 
construction in all jurisdictions that have adopted the Convention, I attach crucial 
importance to the decisions of the United States Supreme Court in Eastern Airlines Inc. v. 
Floyd (1991) 499 US 530 and El Al Israel Airlines v. Tseng, particularly as the United 
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States is such a large participant in carriage by air [emphasis added].67  
 
The 2016 report of the ILC Working Group on subsequent agreements and practice notes 

an increasing number of cases settled before domestic courts, in particular the US Supreme 
Court, the UK House of Lords and the German Federal Administrative Court, that follow 
similar reasoning. The Working Group notes that these courts either  

 
have invoked article 31 (3) but have only referred to the practice of a limited number of 
parties to the treaty and thereby disregarded the requirement that such practice must 
establish the agreement of the parties; [or] have simply assumed that the other parties 
have agreed, implicitly or by way of silence, to the practice of a limited number of parties, 
without providing any particular evidence or reason for that conclusion.68  
 
Though the ILS voices its concern over such applications of the rule of Article 31 (3)(b) 

VCLT, it also acknowledges that it is not inappropriate, “in a case in which the practice in 
different domestic jurisdictions diverges, to emphasize the practice of a more representative 
group of jurisdictions and to give more weight to the decisions of higher courts”.69 

 
These examples are revealing for the way in which subsequent treaty practice is often 

applied as an interpretative tool by courts, when confronted with an area characterised by 
limited State conduct that is highly skewed towards a select number of States. Though not 
exclusively, this is often the case for those areas in which the successful undertaking of 
activities depends on the level of technological and industrial prowess of the State. As 
demonstrated by the House of Lords case, this applies to specific areas of air law but also, 
and arguably to an even greater extent, the whole of space law. This is particularly true for 
pioneering activities such as commercial human spaceflight and the exploitation of natural 
resources. It seems worth noting that such activities are currently only regulated through 
national legislation of States whose industries are pursuing them. 

 
5.  SELECTIVE PRACTICE AND GENERAL COMMUNITY INTERESTS 

 
If the above considerations regarding the importance of State practice point to a 

particularly precarious position for States not technically able to perform such conduct, the 
position of these States is further compounded by the nature of the fundamental principles of 
the UN space treaties, and their relevance for the international community.  

 
On the one hand, we may refer to the general scope and phrasing of Article I OST, which 

has been cited as warranting a strong reliance on subsequent practice for its meaning to be 
clarified. As such, Hobe argues  

 
that it is of specific importance to note the particular character of the Outer Space Treaty 
as a general charter for outer space activities. This charter left the concrete interpretation 
of its terms to subsequent State practice. State practice has, therefore, to be taken into 
consideration for a precise interpretation of the Treaty.70 

 
At the same time, however, the fundamental importance of the principles of the Outer 

Space Treaty as rules that guide the use and exploration of outer space by all States for the 
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betterment of all mankind, warrants a particularly rigorous assessment of the conditions for 
subsequent practice to be taken into account for these principles. This consideration should 
hold in particular when the available practice is limited to conduct performed by a handful of 
States, whereas the treaty obligation at hand aims to safeguard the equality of all States in 
and through the performance of such practice.  

 
In this regard, the International Law Commission has found that “[T]reaties characterized 

by considerations of humanity or other general community interests [emphasis added] […] 
presumably aim at a uniform interpretation as far as they establish minimum obligations and 
do not leave a scope for the exercise of discretion to States”.71 

 
Generally phrased as they may be, the aim and content of the provisions in Articles I, 

para. 2 and II OST appear such as to resist interpretation based on selective State practice, 
for they contain clear prescriptions for States Parties not to appropriate outer space and to 
respect the fundamental principle of equality of all States. As such, these principles appear 
to be characterised by considerations of humanity and other general community interests in 
such a fashion as to remove any discretionary authority on the parts of States during their 
implementation.  

 
If this rule of thumb is clear enough, its application is anything but straightforward. First, 

though the above statement by Hobe ostensibly disagrees with our assessment, his reliance 
on State practice specifically relates to the interpretation of the principle that outer space 
should be used for the benefit and in the interests of all mankind (Art. I, para. 1 OST). 
Hobe’s analysis in this context mainly refers to the 1996 UNGA Declaration on international 
cooperation in space as “the most concrete document for a relevant subsequent State 
practice”.72 The 1996 Declaration aims to clarify the provision of Article I, para. 1 OST, 
however, not the corollary principles of Article I, para. 2 and Article II OST.73 

  
Incidentally, we have seen that the 2013 UNGA Resolution on national space law only 

considers the implementation of those international treaty provisions that directly relate to 
the obligations of States Parties undertaking specific spacefaring activities. Even if it had 
also provided guidelines for the implementation of Articles I and II OST, however, the text of 
the resolution itself precludes any appreciation of its provisions as an expression of 
authoritative interpretation through State practice for these provisions, as it emphasises that  

 
nothing in the conclusions of the Working Group [of the Legal Subcommittee of the UN 
COPUOS on National Legislation Relevant to the Peaceful Exploration and Use of Outer 
Space] or in the present recommendations constitutes an authoritative interpretation or a 
proposed amendment to the United Nations treaties on outer space.74  
 
Second, treaties driven by general community interests are typically human rights 

treaties. However, an overview of the case law of the European Court of Human Rights 
(ECtHR) does not provide clear pointers for determining the role of State practice in treaty 
interpretation that could be transposed to other areas. 
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The EctHR notes that human rights treaties “are usually not designed to be authoritatively 

interpreted and applied by State organs, but they must rather correctly translate (within the 
given margin of appreciation) the treaty obligations into the law, the executive practice and 
international arrangements of their respective State”.75 One would expect that this limited 
aptitude for ‘authoritative’ interpretation would also reduce the role of State practice as a tool 
for treaty interpretation. However, the ECtHR case law also reveals that “sufficiently strong 
commonalities in the national legislations of a significant number of member States can 
already be relevant for the determination of the scope of a human right or the necessity of its 
restriction”.76 

 
In the end, the considerations of humanity and general community interests underpinning 

the human rights treaties appear to be less important than the phrasing which they inspired 
in the treaty that is being interpreted. Indeed, the formulation of most human rights 
provisions as laying down minimum requirements that do not leave much leeway for States 
is apparently taken as an indication that, if a sufficiently large number of States Parties have 
adopted national legislation propounding a certain interpretation, a rudimentary overview of 
such legislation is sufficient, for their concordance demonstrates that the application could 
not be any different in light of the limited discretionary powers given to the States by the 
initial formulation of the treaty.77  

 
This is not necessarily the case for the principles of the Outer Space Treaty, however, for 

their intrinsic importance in establishing outer space as an inclusive environment for all 
States is not necessarily mirrored in the strict formulation of the provisions in which they are 
codified. Hence, perhaps more important for determining the relevance of domestic State 
legislation and other subsequent practice than the phrasing of its principles is the fact that 
Articles I, para. 2 and II OST address all States of the international community, unlike the 
other provisions of the treaty, which only concern the States Parties to the treaty.  

 
The ILC notes that “the interpretation of treaties which establish rights for other States or 

actors is less susceptible to ‘authentic’ interpretation by their parties”.78 If it is accepted that 
the rules of Articles I, para. 2 and II OST create rights for third parties, the role of State 
practice as interpretative tool for these provisions should hence be limited, even if the 
relevant conduct would be shared by most or all States Parties to the treaty. 

 
Article 36 VCLT considers the conditions for treaties to provide rights for third States, 

including through provisions containing so-called erga omnes obligations. According to the 
VCLT, rights for third States shall only exist if  

 
the parties to the treaty intend the provision to accord that right either to the third State, or 
to a group of States to which it belongs to, or to all States, and the third State assents 
thereto. Its assent shall be presumed so long as the contrary is not indicated, unless the 
treaty otherwise provides (Article 36 para. 1 VCLT). 
 
In order to rise to the level of erga omnes obligations, a provision should grant more than 

a mere benefit to third States, such as is received by neighbouring countries of two or more 
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76

 Ibid. 
77

 The ECtHR has frequently based its interpretation of the freedom of conscience and religion on the fact that 
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States that agree to restrict noxious emissions on their territories.79  
 
The erga omnes nature of the provisions of Articles I, para. 2 and II OST is derived from 

the fact that they contain obligations owed by the States that have ratified them “towards the 
international community as a whole”.80 Though the general phrasing of the principles of the 
Outer Space Treaty, in particular of Article I OST, has been interpreted as an impediment to 
their direct applicability in domestic legal systems, the binding nature of these principles for 
the States that have agreed to be bound by them in their relations with third States is 
irrefutable. 

 
Legal doctrine generally agrees that the fundamental nature and broad phrasing of Article 

II OST creates an erga omnes obligation.81 The same status should be granted to the 
provision of Article I, para. 2 OST The commentary of the ILC to the final draft of the Vienna 
Convention on the Law of Treaties explicitly recognised that “provisions concerning freedom 
of navigation in certain international rivers, and through certain maritime canals and straits” 
are provisions that accord rights to all States, including third parties.82  

 
Finally, it can be assumed that third States have given their assent to the rights granted to 

them under Articles I, para. 2 and II OST, for the text of the agreement does not provide 
otherwise. This fulfils the last condition of Article 36, para. 1 VCLT. 
 

The case law of the International Centre for the Settlement of Investment Disputes 
(ICSID) confirms that recourse to an authentic means of interpretation of treaties should be 
limited when thrid party rights are at stake. The Centre’s interpretation of bilateral investment 
agreements is therefore guided by the consideration that  

 
[w]hat is relevant is the intention the parties had in signing the Treaty and this does not 
confirm the self-judging interpretation. Even if this interpretation were shared today by 
both parties to the Treaty, it would still not result in a change of its terms. States are of 
course free to amend the Treaty by consenting to another text, but this would not affect 
rights acquired under the Treaty by investors or other beneficiaries.83 

 
At the same time, Article 37, para. 2 VCLT provides that third States’ rights “may not be 

revoked or modified by the parties if it is established that the right was intended not to be 
revocable or subject to modification without the consent of the third State”. If the general 
nature of the provision in Article I, para. 2 does not prevent it, in our view, from granting, in 
effect, rights to third States, the language does not appear to fulfil the condition expressed in 
Article 37, para. 2 VCLT that would preclude the States Parties to the treaty to modify this 
provision.  

 
At the very least, Article 37, para. 2 contains a rule on the burden of proof, and requires 

that the third State establishes that its right was intended to be immutable.84 For the case of 
the OST, this may be a hard bargain. Though some argue that provisions conferring erga 
omnes rights establish a presumption that the consent of the third State is required to modify 
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the right, the text of Article 37, para. 2 VCLT rather appears to warrant the inverse 
conclusion.85 However, the fact remains that such modification should occur on the basis of 
a new agreement by the States Parties to the original instrument, rather than through 
interpretative practice. 

 
6.  CONCLUSION 

 
The increasing importance of subsequent State practice as an interpretative tool to 

determine the current meaning of treaty provisions reflects a development in general 
international law with salient repercussions in international space law. The aim and content 
of the UN space treaties in combination with a marked shift in law-making dynamics from the 
multilateral to the domestic level renders a number of fundamental treaty principles 
particularly receptive to selective interpretation through subsequent practice by certain 
States.  

 
When national legislation is being pursued at the same time that proceedings at the 

intergovernmental level are losing their teeth, the danger for informal modification through 
State conduct becomes real. And when such practice can only be performed by a limited 
number of States, whereas the fundamental rules subject to interpretation stress the equal 
freedom of all States to carry out spacefaring activities in an inclusive environment, courts 
and States should be particularly wary of attaching authoritative importance to domestic 
space legislation as an interpretative tool. 

 
The intention of the parties engaging in conduct in the application of a general treaty 

principle need not be malicious in order to result in a de facto modification or interpretation 
contrary to the interests of other States lacking the ability to actuvely counter such conduct. 
Nevertheless, it is revealing that among the recent additions to agenda of the UNCOPUOS 
Legal Subcommittee feature such items as ‘National legislation relevant to the peaceful 
exploration and use of outer space’ (item 8) and ‘General exchange of information on non-
legally binding United Nations instruments on outer space’ (item 12). Tellingly, remarks 
under these items are usually split between spacefaring powers making statements on 
substance and non-spacefaring nations stressing the importance of binding 
intergovernmental space-law making initiatives. 

 
In addition, it may be noted that four of the last five items to be added to the agenda of 

the UNCOPUOS LSC deal with general exchanges of information and views. Such 
discussions are generally not intended to result in new binding rules of international space 
law, or even in the multilateral clarification of existing principles. Nevertheless, the present 
overview of the role of State practice for the authoritative interpretation of the international 
treaties should serve as a reminder of the importance for a continued high-level exchange of 
views on new and upcoming issues in space law whose regulation depends on a continued 
application of fundamental principles of space law. Such exchanges, like the recently added 
single issue agenda item on a General exchange of views on potential legal models for 
activities in exploration, exploitation and utilization of space resources,86 may spur States 
otherwise not in a position to directly contribute to relevant subsequent practice in the 
application of the UN space treaties, to raise possible concerns, or at the very least, inform 
themselves of relevant conduct performed by other States. 
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