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EXECUTIVE SUMMARY

The European Commission outlined its vision for a maritime policy in its 2007
Communication An Integrated Maritime Policy for the European Union, which covers all
aspects and sectors of the Union’s relationship with the oceans and seas. Such an integrated
policy requires extensive cooperation with international organisations and relevant
multilateral fora, as well as third countries.

The present study aims to create a transparent overview of how the interests of the EU and its
Member States are best represented in selected international maritime organisations (IMAQOs)
and, where possible, to suggest mechanisms to ensure that the EU has a single voice on the
international stage. The study analyses the impact of identified shortcomings on the
coherence of the EU’s position in international arenas with regard to key contemporary
maritime issues, and suggests possible ways of improving the situation.

The study provides an analysis and assessment of EC participation in selected IMAOs with a
view to formulate suggestions for improved working methods that can potentially enhance
the Union’s ability to speak with a single voice in IMAOs. The selected cases are (1) the
International Commission for the Conservation of Atlantic Tunas (ICCAT), (2) the Food and
Agriculture Organization of the United Nations (FAO) and the United Nations General
Assembly (UNGA), (3) the International Maritime Organization (IMO) and (4) the
International Whaling Commission (IWC). The case study analysis focuses on the
preparation of EU positions within the selected organisations, as well as the operational
aspects entailed in the management of EU interventions in these organisations. In addition,
the study addresses the implications of the Treaty of Lisbon for EU maritime policy.

The European Community is full member in a number of IMAOs, especially in the area of
fisheries, and is a contracting party to many international agreements in the maritime field.
The EC is also increasingly occupying the field in a wide range of maritime issues through
the promulgation of a substantive body of Community legislation. However, Community
participation and coordination in the context of IMAOs is often hampered, both from an
institutional and a procedural point of view.

The study recommends that the Community should always strive for full accession to IMAOs
where possible to accurately reflect its expanding powers in maritime matters, especially in
case of exclusive EC competences. If full membership cannot be attained for the time being,
transitional measures should increasingly be used to mitigate the effects of the long and
complex procedure of EC accession. In addition, the Commission should make full use of the
possibilities offered by Article 302 TEC to soften procedural obstacles to participating and
speaking with a single voice in IMAQOs. These efforts should have the aim of, inter alia,
ensuring that Community and common positions can be expressed by the Commission during
formal IMAO meetings, or in case of a coordinated position that the Presidency can make
clear that it speaks on behalf of all EU Member States and the European Community.

The Commission should be mindful during accession negotiations that the conditions
imposed upon the Community when becoming a full member should not in effect negate the
benefits of accession. Such conditions should not affect the EC’s ability to speak and vote
coherently. Likewise, no undue restrictions should follow from internal arrangements
between EU institutions on the adoption and expression of positions in IMAOs. To this end,
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inter-institutional agreements and procedural frameworks should be formulated so as to
ensure that both EU institutions and Member States have proper and mutually reinforcing
incentives to arrive at unified positions.

The applicability of the general principles of EC coordination does not depend upon the
Community’s formal legal status to a given IMAQO. Coordination shall still be pursued in the
absence of full membership and can be enforced through the conclusion of inter-institutional
arrangements between the Commission and the Council, which the European Court of Justice
(ECJ) has declared binding. Furthermore, the ECJ has emphasised on numerous occasions
that all EU Member States are bound by positive and negative obligations derived from
Article 10 TEC. The duty of loyal cooperation does not hinge upon whether the Community
competence concerned is exclusive and is furthermore not affected by the mere fact that the
Community is not a member of a particular IMAO. All actions of EU Member States and EU
institutions in the process of international maritime negotiations are to be carried out with due
respect for Article 10 TEC and the principle of unity in the Community’s external
representation. Compliance with these principles can be enforced, as a last resort, through
procedures before the ECJ.

Several generic factors were found that may affect the EU coordination process within
IMAOs and thus may as a result inhibit the Union to speak with a single voice on the
international maritime stage, i.e. (i) the heterogeneity of interests of Member States; (ii) the
nature of measures adopted within IMAOQOs; (iii) the time available for preparatory
coordination; (iv) the improper application of established coordination procedures; and (v)
the lack of procedural guarantees during the on the spot coordination process.

Interests of Member States in maritime affairs are generally heterogeneous with sometimes
strong diverging views being expressed on certain issues discussed within IMAOs. This
heterogeneity impacts upon both the chances of the EC obtaining legal status to a given
IMAO and the efficiency of the process of coordination. Furthermore, coordination will
typically be a lengthier and more difficult process when the measures negotiated within an
IMAO produce legally binding effects that ultimately will have to be transposed into
Community law.

Chances of a unified position being reached and subsequently supported during IMAO
meetings increase markedly when sufficient time is given to all actors involved in the context
of the preparatory meetings organised by the Commission and the relevant Council Working
Group. To this end, the Commission should make good use of the opportunities offered by
Article 302 TEC and act within its power to ensure a timely reception of all documents from
IMAOs needed for proper coordination, pursuant to its task of maintaining all appropriate
relations with international organisations. Furthermore, all EU actors should cooperate in
ensuring that difficulties arisen during internal coordination are resolved in a timely manner
before the start of an IMAO session.

Where appropriate the Commission should propose either a negotiation mandate pursuant to
Article 300(1) TEC or a Council decision under Article 300(2) second paragraph TEC
whenever the adoption of legally binding measures is being considered in an IMAO on an
issue falling within Community competence. The Council should cooperate to this end by
adopting the proposed decision taking into account timely voiced concerns from Member
States with regard to the Commission proposal. Moreover, coordination to reach unified
positions is effective only when the EU can subsequently express these positions with a
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single voice on the international stage. A procedural framework should be established, clearly
setting out rules governing the expression of positions and detailing the respective voting
rights. In this context, all EU actors should cooperate to enhance the visibility of the EU at
the international scene by explaining its specific competences.

The study found that few procedural safeguards are in place that could help ensure
consistency in the quality of on the spot coordination. Procedural guarantees should be
established ensuring more consistency and coherence in coordination on the spot during
IMAO sessions, emphasising thereby the crucial role of the Presidency and the Commission
in this regard. If the current Presidency is held by a Member State with limited maritime
interests or not involved in the specific regional forum, its coordination tasks could be
fulfilled for instance by the preceding or succeeding Presidency.

The Treaty of Lisbon contains several new provisions that may have an impact on Union
coherence and the ability of the EU to increase coordination and speak with a single voice on
maritime issues after the entry into force of the Treaty. Further, specific amendments have
been adopted to increase the powers of the European Parliament under the Common Fisheries
Policy, which might have an impact on the participation of the EU in IMAOs. The Treaty of
Lisbon also explicates the Union’s competences on matters of fisheries, but these should be
read as a codification rather than as a regress.

A truly integrated maritime policy can only take root if the concerns identified in this study

are sufficiently addressed. This as a result will ensure and further enhance the coherence and
consistency of the Union’s external activities in the maritime field.
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INTRODUCTION

Sustainable development is at the heart of European Union (EU) policy-making.' The
underlying objective is to ensure mutual reinforcement of economic growth, social welfare
and environmental protection. The EU now has the opportunity to apply sustainable
development to the oceans. To do so, it can build on its knowledge of the oceans and its
extensive experience in maritime policy making and environmental protection. Oceans and
seas, however, cannot be managed without the cooperation of third countries and relevant
multilateral fora.> Many international organisations and regimes deal with maritime matters,
such as maritime transport, energy, coastal regions, fisheries, the marine environment,
maritime security or other relevant areas.

Examples of such international maritime organisations (IMAOs) include the International
Maritime Organization (IMO), the Food and Agriculture Organization of the United Nations
(FAO), the International Commission for the Conservation of Atlantic Tunas (ICCAT), the
International Whaling Commission (IWC), the Helsinki Commission for the Protection of the
Marine Environment of the Baltic Sea Area (HELCOM), the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) and many others. EU
maritime policy must be developed within that international context.”

In order for the EU’s maritime policy to be effective, full account needs to be taken of the
great variety of IMAOs in which the European Community (EC) participates. The
Commission Action Plan accompanying the 2007 Communication stipulates that the
Commission will produce “an assessment of the situation of the EU within all the
international organisations with maritime objectives, from the IMO to the IWC”.* This issue
is crucial, both in terms of competences and the need for effective and coherent international
cooperation, as well as for the development, implementation, and enforcement of
international action on maritime issues in conformity with the EU’s policy objectives.

The objective of the present study is to create a transparent overview of how the interests of
the EU and its Member States are best represented and promoted in selected IMAOs and,
where possible, to suggest mechanisms to ensure that the EU has a single voice on the
international stage. The envisaged outcome is to present a state of play and provide
recommendations to help facilitate better coherence amongst Community actors in respect to
international agreements and organisations in the field of maritime policy.

The study analyses the impact of identified shortcomings on the coherence of the EU
positioning in the international arena with regard to key maritime issues today and suggests
options for improving the current situation. Reasons for Member State resistance to
supporting an EU position are indicated where possible. Finally, the study also provides a
brief overview of the changes the Treaty of Lisbon will or is likely to bring forward to the
process of EU participation and coordination in IMAOs.

! See, e.g., Communication from the Commission to the Council and the European Parliament, On the review of
the Sustainable Development Strategy: A platform for action, COM(2005) 658 final, 13 December 2005.
2 Commission, Green Paper Towards A Future Maritime Policy for the Union: A European Vision of the
3Oceans and Seas, COM(2006) 275, 7 June 2006, p. 4.

1bid.
* Commission Staff Working Document accompanying the Communication An Integrated Maritime Policy for
the European Union, SEC(2007) 1278, 10 October 2007, p. 28.
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The study is structured as follows. Chapter 1 addresses the external dimension of the EU’s
integrated maritime policy, focusing on the distribution of competences on maritime issues
(both internally and externally), the status of the Community in various IMAOs, the need for
coordination in order to ensure unity and coherence of the EU’s external action and the
principles that have been developed in this respect by the European Court of Justice (ECJ).
Chapter 2 introduces the research methodology as well as the selected cases. Chapter 3
presents an overview of the current state of play of the EC’s formal status in a selection of
important IMAOs. Chapter 4 comprises in-depth case studies of the coordination processes in
preparation for and during meetings of the following IMAOs: ICCAT, FAO, the United
Nations General Assembly (UNGA), IMO and IWC. Taking the case studies of chapter 4 as a
point of departure, chapter 5 analyses in further depth the identified shortcomings as regards
EU participation and coordination in IMAOs, and develops recommendations to enhance the
EU’s ability of speaking with a single voice in IMAOs. Chapter 6 highlights the changes
which the Treaty of Lisbon will entail once adopted and entered into force. Finally, a brief
conclusion summarising the main findings of the study is provided.

Annex I contains a table detailing the current state of play of the formal status held by the EC

in international agreements and IMAOs. Annex II provides an overview of contacted
stakeholders.
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CHAPTER 1

AN INTEGRATED MARITIME POLICY FOR THE EUROPEAN UNION:
THE EXTERNAL DIMENSION

1.1. The EU’s Integrated Maritime Policy — External Priorities

The sea is inextricably linked with the well-being of Europe. This is illustrated by the
presence of two oceans and four seas: the Atlantic and Arctic Ocean, the Baltic, the North
Sea, the Mediterranean, and the Black Sea. Many different types of activities are taking place
on Europe’s seas and oceans, of which shipping, ports and fisheries remain key maritime
activities. Offshore energy (including oil, gas and renewables) and coastal and marine
tourism generate massive revenues. The Community’s policies that focus on the above areas
are as of yet characterised by a sectoral approach.’ Policies on maritime transport, fisheries,
energy, surveillance and policing of the seas, tourism, the marine environment and marine
research have been developed separately. This sectoral approach might hamper coordination
and at times may lead to inefficiencies, incoherencies and conflicts of use.

As a result a more integrated approach which embraces all relevant policy areas is needed.
The European Commission laid down its vision for an EU Integrated Maritime Policy (IMP)
that covers all aspects of Europe’s relationship with the oceans and seas in its 2007
Communication An Integrated Maritime Policy for the European Union.® The Commission’s
holistic approach aims to provide a coherent policy framework that will allow for the optimal
development of all sea-related activities in a sustainable manner.” The European Council of
14 December 2007 welcomed the Communication and stressed that

“[t]he future integrated maritime policy should ensure synergies and coherence between sectorial

policies, bring added value and fully respect the principle of subsidiarity. Furthermore it should
be developed as a tool to address the challenges facing Europe’s sustainable development and
competitiveness. It should take particularly account of the different specificities of Member States
and specific maritime regions which should call for increased cooperation, including islands,
archipelagos and outermost regions as well as of the international dimension.”™

Among the priority action areas identified by the Commission for an EU integrated maritime
policy is the promotion of Europe’s leadership in international maritime affairs:

> In the Commission’s Communication to the Council, the European Parliament, the European Economic and
Social Committee and the Committee of the Regions, Guidelines for an Integrated Approach to Maritime
Policy: Towards best practice in integrated maritime governance and stakeholder consultation, COM(2008)
395 final, 26 June 2008, p. 6, it is observed that “[sjuch compartmentalisation of maritime governance
continues to predominate the different levels of power at international, European, national, regional and local
levels.”

% Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, An Integrated Maritime Policy for the European Union,
COM(2007) 575 final, 10 October 2007.

7 Ibid., p. 4.

¥ Presidency Conclusions, Brussels FEuropean Council 14 December 2007, available at
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/97669.pdf (accessed on 23 February
2009), para. 58.
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“The EU will work towards more efficient international governance of maritime affairs and
effective enforcement of international maritime law, urging Member States to ratify the relevant
instruments. It will promote coordination of European interests in key international fora.”

The Commission identified the following external priorities for IMP:

“Access to international markets for Europe’s maritime industries and services, sustainable
scientific and commercial exploitation of the deep seas, protection of global marine
biodiversity, improvement of maritime safety and security, working conditions, reduced ship
pollution and the fight against illegal activities in international waters.”10

These external priorities touch upon several different policy areas of the Community and the
Union. Securing access to international markets for Europe’s maritime industries and
services, for instance, is of relevance to the Community’s customs, trade and transport
policies. Sustainable scientific and commercial exploitation of the deep seas falls amongst
others under EC environmental policy. Yet, this priority area intersects heavily with maritime
affairs and the Common Fisheries Policy (CFP). Europe’s fishing industry has a vital interest
in ensuring the conservation of marine ecosystems as all fishing and aquaculture activities
depend on a plentiful scope of quality marine resources. The improvement of maritime safety
and security as well as marine pollution prevention, preparedness and response falls within
the mandate of the European Maritime Safety Agency (EMSA)''; maritime surveillance
involves even more European agencies.'> Maritime working conditions form part of the
employment, social affairs and equal opportunity policies of the Community. Reducing
pollution from ships is both part of the tasks of EMSA as well as of the Community’s
environmental policy. The fight against illegal activities in international waters touches upon
diverse areas from the Community’s CFP to the EU’s Common Foreign and Security Policy
(CFSP) and the European Security and Defence Policy (ESDP)."?

1.2. Distribution of Competences on Maritime Issues, Internally and Externally

As in all areas of EC competence, the scope and exercise of Community competence on
maritime issues is, by its very nature, subject to continuous development. Any general
overview in this respect can be no more than a temporary reflection of the state of play at a
given time, based on a comprehensive analysis of Community legislation and aided by a set
of accepted principles of EC law.

? Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, An Integrated Maritime Policy for the European Union,
supra note 6, p. 13.

"% Ibid.

"' See Regulation (EC) Nr. 1406/2002 of the European Parliament and of the Council of 27 June 2002
establishing a European Maritime Safety Agency, OJ L 208, 5 August 2002, p. 1, as amended. For a
consolidated version, see http://www.emsa.ceuropa.eu/Docs/legis/regulation_1406-2002_-_consolidated .pdf.

12 See Draft Council Conclusions on the Integrated Maritime Policy, Council Doc. 16503/1/08 REV 1, 5
December 2008, para. 4: apart from EMSA the conclusions mention the European Agency for the Management
of Operational Cooperation at the External Borders (FRONTEX), the Community Fisheries Control Agency
(CFCA), the European Environment Agency (EEA), the European Defence Agency (EDA) and the centres for
the coordination of the fight against drug trafficking — the Maritime Analysis and Operations Centre - Narcotics
(MAOC-N), the Anti-Drug Coordination Centre for the Mediterranean (CECLAD-Med) and the coordination
centre against drug trafficking in the Eastern Mediterranean.

1 See recently, e.g., Council Joint Action 2008/851/CFSP of 10 November 2008 on a European Union military
operation to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off the
Somali coast, OJ L 301, 12 November 2008, p. 33.
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Most of the competences in the field of maritime issues are shared between the Community
and EU Member States. Throughout the years, however, the Community has enacted
extensive legislation with regard to these issues and has acquired exclusive competence on
several matters. Fisheries is such an area.'* The Community’s exclusive competence in the
area of conservation of marine biological resources was recognised as early as 1972" and has
more recently been confirmed in the Treaty of Lisbon (see infi-a, 6).'°

Declarations of competence made at the time of the Community’s accession to certain
international agreements or IMAOs can prove helpful in determining the nature of the
Community’s competences on maritime issues. Even though such declarations should be
regarded in their context and are merely a temporary and ad hoc reflection of EC
competences in a given field, the ECJ has confirmed that they constitute “a useful reference
base”."” For instance, the Declaration concerning the competence of the EC concerning
matters governed by United Nations Convention on the Law of the Sea (UNCLOS) confirms
the exclusive nature of Community competence with regard to the conservation and
management of sea fishing resources as well as with regard to maritime issues related to
international trade.'® Matters for which the Community shares competence with EU Member
States include certain issues in the area of fisheries, such as research and technological
development and development cooperation. Moreover, with regard to maritime transport,
safety of shipping and prevention of marine pollution, the Community has, according to the
UNCLOS Declaration, exclusive competence to the extent that the relevant provisions of the
Convention or legal instruments adopted in the implementation thereof affect common rules
established by the Community. When Community rules exist but are not affected, as is the
case with Community rules establishing only minimum standards, the Member States have
competence, without prejudice to the Community competence in this field. Otherwise,
competence rests with the Member States.'” Attached to the Declaration is an Appendix
listing relevant Community acts which refer to matters governed by UNCLOS, thus in fields
of shared competence effectively precluding legislative action by the Member States for those
matters. The listed acts cover such fields as maritime safety, prevention of marine pollution,
protection and preservation of the marine environment, marine environment research and
scientific and technological cooperation.

Specific areas of maritime concern that are on the agenda of various IMAOs and in which EC
legislation has been adopted include, but are not limited to, safe management of ships’, port

4 ECJ, Joined cases 3, 4 and 6/76 Kramer [1976] ECR 1279. See, for example, Communication from the
Commission to the Council and the European Parliament, Community Participation in Regional Fisheries
Organisations (RFOs), COM(1999) 613 final, 8 December 1999, p. 15.

"> Act concerning the Conditions of Accession and the Adjustments to the Treaties, annexed to the Treaty
concerning the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and
Northern Ireland to the European Economic Community and the European Atomic Energy Community, OJ L
73, English Special Edition, 27 March 1972, p. 14.

'® Art. 3(d) of the Treaty on the Functioning of the European Union (TFEU).

'"ECJ, Case C-459/03 Commission v Ireland [2006] ECR 1-4635, para. 109.

'8 Declaration concerning the Competence of the European Community with regard to Matters governed by the
United Nations Convention on the Law of the Sea of 10 December 1982 and the Agreement of 28 July 1994
relating to the Implementation of Part XI of the Convention, 1 April 1998, OJ L 179, 23 June 1998, p. 130, point
1.

" Ibid., point 2.

20 Regulation (EC) Nr. 336/2006 of the European Parliament and of the Council of 15 February 2006 on the
implementation of the International Safety Management Code within the Community and repealing Council
Regulation 3051/95, OJ L 64, 4 March 2006, p. 1.
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State control®, ship-source pollutionzz, safety of navigation23 , registration of passengersM,
formalities connected with the arrival, stay and departure of ships and international trade in
endangered marine species.*®

Once it has been established that the EC has competence on certain maritime issues, the
Community can choose to exercise this competence not only internally by adopting
legislation, but also externally by entering into binding agreements with third countries and
international organisations. This holds true even if the relevant competence is shared, for
what matters is the attribution, and thus the very existence of the competence, not its nature.”’

Three different types of situations can be discerned. First, the EC Treaty in some of its
provisions expressly authorises the Community to conclude international agreements. For
example, the ECJ has interpreted Article 175(1) of the Treaty establishing the European
Community (TEC) as the appropriate legal basis for conclusion, on behalf of the Community,
of international agreements on protection of the environment, including the marine
environment.”® The nature of the competence concerned can also be indicated explicitly in
this situation.

Second, it follows from the case-law of the ECJ that the Community not only has exclusive
competence for the conclusion of an international agreement when its conclusion is expressly
provided for in the EC Treaty, but also when and in so far as its conclusion by Member States
may affect or alter the scope of rules adopted by the Community.”” The nature of the
competence of the EC to act externally in this case is exclusive to this extent. This has been
confirmed by the 2006 Lugano Opinion of the ECJ, in which the Court stressed that the
Community has exclusive competence to conclude international agreements where the
conclusion of these agreements by Member States would be incompatible with the uniform
application of EC law or where, given the nature of existing Community provisions, any
agreement in the area concerned would necessarily affect the relevant Community rules.”

2l Council Directive 95/21/EC of 19 June 1995 concerning the enforcement, in respect of shipping using
Community ports and sailing in the waters under the jurisdiction of the Member States, of international
standards for ship safety, pollution prevention and shipboard living and working conditions (port State control),
OJ L 157, 7 July 1995, p. 1, as amended.

22 Directive 2005/35/EC of the European Parliament and of the Council of 7 September 2005 on ship-source
pollution and on the introduction of penalties for infringements, OJ L 255, 30 September 2005, p. 11.

* Directive 2002/59/EC of the European Parliament and of the Council of 27 June 2002 establishing a
Community vessel traffic monitoring and information system and repealing Council Directive 93/75/EEC, OJ L
208, 5 August 2002, p. 10.

* Council Directive 98/41/EC of 18 June 1998 on the registration of persons sailing on board passenger ships
operating to or from ports of the Member States of the Community, OJ L 188, 2 July 1998, p. 35, as amended.

** Directive 2002/6/EC of the European Parliament and of the Council of 18 February 2002 on reporting
formalities for ships arriving in and/or departing from ports of the Member States of the Community, OJ L 67, 2
March 2002, p. 31.

26 Council Regulation 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by
regulating trade therein, OJ L 61, 3 March 1997, p. 1, as amended.

T Commission v Ireland, supra note 17, para. 93.

2 ECJ, Opinion 2/00 [2001] ECR 1-9713, para. 44 and Commission v Ireland, supra note 17, para. 90. See
further, for example, Art. 133 TEC.

¥ ECJ, Case 22/70 Commission v Council (ERTA) [1971] ECR 263 and Kramer, supra note 14. See further
ECJ, Case C-405/92 Mondiet [1993] ECR 1-6133. See also Art. 3(2) TFEU and infia, 6.

9 ECJ, Opinion 1/03 [2006] ECR 1-1145, para. 122, referring to ERTA, supra note 29, para. 31; ECJ, Opinion
1/94 [1994] ECR 1-5267, paras. 95-96; ECJ, Case C-467/98 Commission v Denmark [2002] ECR 1-9519, paras.
83-84. See further paras. 114-121 of the Lugano Opinion. The Court in this regard also pointed out that, in all
the areas corresponding to the objectives of the EC Treaty, Article 10 TEC requires Member States to facilitate
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Whether the EC competence to conclude an international agreement on this basis is
exclusive, should be determined on the basis of a comprehensive and detailed analysis, not
only of the area covered by Community rules and the provisions of the agreement envisaged,
but also of the nature and content of these rules and provisions.?' Further, it is also necessary
to take into account “not only the current state of Community law in the area in question but
also its future development, insofar as that is foreseeable at the time of that analysis” >
Finally, the ECJ has clarified that it is not necessary that the full domain at stake already be
regulated internally. The test is whether the area “is already covered to a large extent by

, 33
Community rules”.

The progressive expansion of exclusive powers of the Community on maritime issues is thus
reflected in the external field of EC competences as well. This has recently been confirmed
by the ECJ with regard to Regulation (EC) Nr. 725/2004 on ship and port facility security,
promulgated for the attainment of the Community objective of setting a common policy in the
sphere of transport under Article 3(1)(f) TEC.* The Court established that the Community
had acquired exclusive competence to assume international obligations in the area covered by
that regulation.®

Third, the EC may also obtain the power to act externally if the Community’s competence to
negotiate and conclude international agreements in a given domain is provided for in a legally
binding internal Community act.’® In this situation, the Community acquires exclusive
competence to act on the international level. It has even been held by the ECJ that implied
external Community competence can exist even though the internal competence of the EC
has not yet been exercised, provided the external action is necessary to achieve one of the
objectives referred to in the Treaties.’’

The Community has exercised its external competence with regard to maritime issues by
concluding a number of international agreements and by acceding to various international
organisations, particularly in the field of fisheries. As such, the Community is a party to, inter
alia, the Convention for the Protection of the Marine Environment of the North-East Atlantic
(OSPAR)*®, the Protocol concerning Mediterranean Specially Protected Areas and Biological
Diversity in the Mediterranean®, UNCLOS* and ICCAT.*" Further, the Community has

the achievement of the Community’s tasks and to abstain from any measure which could jeopardise the
attainment of the objectives of the Treaty. See Opinion 1/03, para. 119 and Commission v Ireland, supra note
17, para. 174. See further infra.

3! Opinion 1/03, supra note 30, para. 133.

32 Ibid., para. 126, referring to ECJ, Opinion 2/91 [1993] ECR 1-1959, para. 25.

33 See Opinion 2/91, supra note 32, paras. 25-26.

** Regulation (EC) Nr. 725/2004 of the European Parliament and of the Council of 31 March 2004 on enhancing
ship and port facility security, OJ L 129, 29 April 2004, p. 6.

3% ECJ, Judgment of 12 February 2009 in Case C-45/07, Commission v Greece [2009] ECR 1-0000.

3% Opinion 1/94, supra note 30, para. 95.

3T ECJ, Opinion 1/76 [1977] ECR 741, para. 4.

3% Council Decision 98/249/EC of 7 October 1997 on the conclusion of the Convention for the protection of the
marine environment of the north-east Atlantic, OJ L 104, 3 April 1998, p. 1.

3% Council Decision 1999/800/EC of 22 October 1999 on concluding the Protocol concerning specially protected
areas and biological diversity in the Mediterranean, and on accepting the annexes to that Protocol (Barcelona
Convention), OJ L 322, 14 December 1999, p. 1.

4% Council Decision 98/392/EC of 23 March 1998 concerning the conclusion by the European Community of the
United Nations Convention of 10 December 1982 on the Law of the Sea and the Agreement of 28 July 1994
relating to the implementation of Part XI thereof, OJ L 179, 23 June 1998, p. 1.

I Council Decision 86/238/EEC of 9 June 1986 on the accession of the Community to the International
Convention for the Conservation of Atlantic Tunas, as amended by the Protocol annexed to the Final Act of the
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also joined IMAOs such as the Northwest Atlantic Fisheries Organization (NAFO) and the
General Fisheries Commission for the Mediterranean (GFCM).

1.3. Status of the Community in IMAOs

The legal status of the Community in international organisations, including IMAOs, is
regulated on an ad hoc basis. The status of the Community depends on the agreement reached
with the relevant organisation and correspondingly varies between full member, full
participant and observer. The Community’s status should ideally reflect the distribution of
competences with Member States and should thus be stronger in areas of exclusive
Community competence such as trade and fisheries and in areas of shared competence where
EC competence is predominant having regard for instance to the extent of applicable EC
legislation.*” Where EU Member States would solely remain members of IMAOs dealing
with issues within the exclusive or predominant competence of the Community, this
competence is disregarded, both internally and externally.* Moreover, an inaccurate
reflection of Community competences through EC status in IMAOs may also prove
confusing for third countries, who could interpret the (sole) membership of EU Member
States in a given IMAO as an expression of their national competences, whereas the actual
competences may have been transferred to the Community.

Most of the treaties constituting international organisations merely provide for States to
become members, thus limiting the legal status of the EC to that of observer or full
participant. The exact content of the statuses of observer and full participant depends on the
decision adopted by the relevant body of the international organisation. Generally speaking,
an observer faces more severe restrictions than a full participant, which is therefore also
sometimes referred to as an ‘enhanced observer’. Observers may only be invited to formal
meetings and may typically intervene only after full members and full participants have made
their interventions. Further, observers may not propose amendments, preside over meetings
or serve as rapporteur. These rights may, however, be granted to full participants. Moreover,
full participants may also partake in informal meetings, having the ability to speak as other
participants, without facing restrictions as to the length of interventions. The EC enjoys such
‘enhanced observer’ status in infer alia, the United Nations Commission on Sustainable
Development (CSD), the Council of Europe, the International Civil Aviation Organization
(ICAO) and the Organization for Economic Co-operation and Development (OECD).*
Obtaining full participant status can be valuable in cases where mixity remains important but,
as a rule of thumb, full membership should always be strived for in areas of exclusive EC
competence.

Conference of Plenipotentiaries of the States Parties to the Convention signed in Paris on 10 July 1984, OJ L
162, 18 June 1986, p. 33.

2 See in this respect Opinion 1/76, supra note 37, paras. 11-12. See also 1. Govaere, J. Capiau and A.
Vermeersch, “In-Between Seats: The Participation of the European Union in International Organizations”,
European Foreign Affairs Review (2004), 155, at 172-173, noting that “it seems to be logical that the EC should
become a member of an international organization whenever it is competent. [...] Accession by the EC should
definitely be the case in the presence of exclusive EC competence.”

43 See ECJ, Opinion 1/75 [1975] ECR 1355. See further 1. Govaere, J. Capiau and A. Vermeersch, supra note
42, 172-173.

* See F. Hoffmeister, “Outsider or Frontrunner? Recent Developments under International and European Law
on the Status of the European Union in International Organizations and Treaty Bodies”, Common Market Law
Review (2007), 41, at 54-56.
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With the political backing of the Council, the Commission may formulate a request to
become an observer or full participant to an IMAO under Article 302 TEC, which provides
that the Commission shall maintain all appropriate relations with all international
organisations.* The procedure for the EC to become a full member of an IMAO, however,
typically requires either that it is agreed during the drafting process of the instrument or an
amendment to the constituent treaty of the latter since, as indicated above, membership has
often been reserved for States. In this regard, the Commission must, pursuant to Article
300(1) TEC, first be authorised by the Council to conduct negotiations with the IMAO in
question. These negotiations shall be conducted in consultation with special committees
appointed by the Council and within the framework of such negotiation directives as the
Council may see fit. The Commission to this end makes recommendations to the Council.
The negotiations conducted by the Commission on behalf of the Community should result in
an amendment to the constituent treaty of the IMAO, which usually takes the form of the
insertion of a Regional Economic Integration Organisation (REIO) clause, allowing for such
organisations to become a full member. An alternative proposal could be the insertion of a
clause allowing specifically the EC to join the international organisation. Additionally, rights
and obligations akin to membership ad interim may be granted to the EC in the process of
negotiations, awaiting full membership through amendment of the constituent treaty.*® The
actual agreement with the international organisation shall be concluded by the Council upon
proposal from the Commission, according to Article 300(2) TEC.

1.4. Coordination in order to ensure Unity and Coherence

The Treaty on European Union stresses the need for the Council and the Commission to
cooperate in order to ensure the coherence and consistency of the Union’s external activities
as a whole in the context of its external relations.*’” The notion of coherence in the context of
EU external activities is multifaceted. It entails, first, the absence of contradiction between
the international actions of the EU and its Member States and, second, a positive duty of all
EU institutions and Member States to cooperate on the international scene.*”® The processes of
EU coordination in the framework of IMAOs can be described as follows. For matters falling
within exclusive competence, a ‘Community position’ will be established.*” For matters of
shared competence, the Member States and the Community must cooperate in order to adopt
a ‘common position’ to ensure the unity of external representation of the Community and EU
Member States.”® When the international organisation adopts decisions having legal effects,
the procedure of Article 300(2) second paragraph TEC needs to be followed. Thus, in bodies
established under an IMAO or by international agreements concluded under the auspices of
an IMAO, it is for the Council to adopt the Community position upon proposal from the

* Ibid., 58-59.

* See, for example, the decision of the Council of the World Customs Organization (WCO) of 30 June 2007 to
accept the request by the European Community to join the WCO as of 1 July 2007: EC Membership in the
World Customs Organization — Ensuring Community Coordination, Council Doc. 8594/08, 22 April 2008.

7 Art. 3(2) of the Treaty on European Union (TEU).

8 See on the notion of coherence in the Union’s external relations, inter alia, C. Hillion, “Tous pour un, un pour
tous! Coherence in the external relations of the European Union”, in M. Cremona (ed.), Developments in EU
External Relations Law (Oxford, OUP, 2008), 10; P. Gauttier, “Horizontal Coherence and the External
Competences of the European Union”, European Law Journal (2004), 23.

* See also, e.g., Council Decision 2007/668/EC of 25 June 2007 on the exercise of rights and obligations akin to
membership ad interim by the European Community in the World Customs Organisation, OJ L 274, 18 October
2007, p. 11, eighth recital.

%% See for instance for WCO, Council Doc. 8594/08, supra note 46, Annex “WCO Membership: Ensuring
Community Coordination. Guidelines”, point 8; compare the formulation in Council Decision 2007/668/EC,
supra note 49, eighth recital.
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Commission. If the relevant decision lacks legal effects, the Community position is typically
adopted by the Commission after consultation with the Council.”!

On issues of exclusive Member State competence dealt with in the framework of an IMAO,
Member States must endeavour to adopt a ‘coordinated position’ among each other.™

Community positions are to be expressed in principle by the Commission, but this is, at least
in the case of the IMO, complicated by the status matter, as the Community as such is not
recognized in the IMO and the Commission itself only has observer status.” In practice,
Member States have the possibility to speak in order to support or further develop the
Community position.”* In areas of shared competence, depending on the thrust of the matter,
the common position is expressed by either the Presidency of the Council (or another
Member State, if the Presidency is not a member of the IMAO in question) or the
Commission. The Commission not only intervenes wherever there is exclusive Community
competence, but also where there is predominant Community competence as well as where
there is a direct relation with the acquis communautaire. Member States may again speak in
order to support/develop the common position.” Finally, in areas of exclusive national
competence, the Presidency (or another Member State in the situation mentioned above)
expresses the coordinated position.

The comport of Member States with regard to the adoption and expression of Community,
common and coordinated positions is dictated by their duty of loyal cooperation, as enshrined
in Article 10 TEC™, and by what the ECJ has termed “the requirement of unity in the
international representation of the Community”.”’ Especially for international negotiations
touching on shared competences, the ECJ has repeatedly stressed that it is essential to ensure
close cooperation between the Member States and EC institutions, “both in the process of
negotiation and conclusion and in the fulfillment of the commitments entered into. [...] The
Community institutions and the Member States must take all necessary steps to ensure the
best possible cooperation in that regard”.>®

The ECJ also stressed the importance of loyal cooperation in the MOX (mixed oxide) Plant
case in fulfilling the commitments undertaken by EU Member States and the Community
under shared competence when concluding a mixed agreement, in casu the UN Convention
on the Law of the Sea.”” In this regard, reference can be made to the FAO compliance case, in

’! See, for example, for the Art. 133 Committee, ECJ, Case C-61/94 Commission v Germany [1996] ECR I-
3989, para. 14.

32 See, for instance, Procedural framework for the adoption of Community or common positions for IMO related
issues and rules governing their expression in IMO: Presidency suggestion, Council Doc. 9676/05, 3 June 2005,
Annex, point 5.1. See further Annex to Council Doc. 8594/08, supra note 46, point 9.

33 See for the practice at IMO, infi-a 4.3.3.

>* Annex to Council Doc. 8594/08, supra note 46, point 10.

> Ibid., point 11.

¢ Art. 10 TEC provides that “Member States shall take all appropriate measures, whether general or
particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken by the
institutions of the Community. They shall facilitate the achievement of the Community’s tasks. They shall
abstain from any measure which could jeopardise the attainment of the objectives of this Treaty.”

STECJ, Ruling 1/78 [1978] ECR 2151, paras. 34-36; Opinion 2/91, supra note 32, para. 36; Opinion 1/94, supra
note 30, para. 108; ECJ, Case C-25/94 Commission v Council [1996] ECR I-1469, para. 48.

8 Commission v Council, supra note 57, para. 48. See further ERTA, supra note 29, paras. 20-31; Ruling 1/78,
supra note 57, paras. 34-36; Opinion 2/91, supra note 32, para. 36; Opinion 1/94, supra note 30, para. 108.

39 Commission v Ireland, supra note 17, paras. 174-175. The Court in this case noted that the fact that the
competence at stake relating to the protection of the environment was in principle shared with the Member
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which the ECJ annulled a decision of the Council granting Member States the right to
conclude a mixed agreement, as the essential object of the agreement was compliance with
international conservation and management measures by fishing vessels on the high seas, a
matter falling within Community competence.®

It is well-established case-law of the ECJ that the duty of loyal cooperation is of general
application and does not depend on whether the Community competence concerned is
exclusive or not, or on any right of the Member States to enter into obligations towards non-
member countries.”’ The ECJ has further consistently held that Member States are subject to
special duties of action and abstention in a situation in which the Commission has submitted
to the Council proposals which, although they have not been adopted by the Council,
represent the point of departure for concerted Community action.”” The adoption of a
decision authorising the Commission to negotiate a multilateral agreement on behalf of the
Community marks the start of concerted Community action at the international level.
Accordingly, this requires if not a duty of abstention on the part of the Member States, at the
very least a duty of close cooperation between the latter and the EU institutions in order to
facilitate the achievement of the Community tasks and to ensure the coherence and
consistency of the action and its international representation.®

As very recently confirmed by the ECJ in a dispute revolving around maritime affairs, the
obligation under Article 10 TEC entails both a positive duty to take all appropriate measures
to ensure fulfilment of the obligations arising out of the EC Treaty or resulting from action
taken by the EU institutions, and a negative obligation to abstain from any measure which
might jeopardise the attainment of the objectives of the Treaty.®* In the context of IMAOs
this implies, inter alia, that a Member State can therefore not submit national positions on
matters falling within the exclusive or the predominant competence of the Community unless
expressly authorised to do so by the latter.®

Further, the legal status of the Community in an IMAO in itself does not affect the issues of
competence or the need for coordination. Indeed, as the ECJ has very recently expressly held
with respect to IMO, “[t]he mere fact that the Community is not a member of an
international organisation in no way authorises a Member State, acting individually in the
context of its participation in an international organisation, to assume obligations likely to
affect Community rules promulgated for the attainment of the objectives of the Treaty. [...]
Moreover, the fact that the Community is not a member of an international organisation does
not prevent its external competence from being in fact exercised, in particular through the

States (Art. 176 TEC) could not preclude the Community from exercising this competence externally by
entering into binding international agreements on the subject on the basis of Art. 175(1) TEC. This is what the
Community had done by acceding to UNCLOS. See para. 90 ef seq. of the judgment. See further S. Boelaert-
Suominen, “The European Community, the European Court of Justice and the Law of the Sea”, The
International Journal of Marine and Coastal Law (2008), 676-677.

8 Commission v Council, supra note 57. On this case, see further infia, 4.2.2.

81 ECJ, Case C-266/03 Commission v Luxembourg [2005] ECR 1-4805, para. 58; ECJ, Case C-433/03
Commission v Germany [2005] ECR 1-6985, para. 64.

2 ECJ, Case 804/79 Commission v United Kingdom [1981] ECR 1045, para. 28; Commission v Luxembourg,
supra note 61, para. 59; Commission v Germany, supra note 61, para. 65.

83 Commission v Luxembourg, supra note 61, para. 60; Commission v Germany, supra note 61, para. 66.

5 See Commission v Greece, supra note 35, para. 16.

8 See, for example, Council Doc. 9676/05, supra note 52, Annex, point 3.2. See further Commission v Greece,
supra note 35, para. 14.
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Member States acting jointly in the Community’s interest. "% In external relations, including
in IMAOs, the principles of loyal cooperation and unity in the international representation of
the Community are therefore powerful tools to ensure that EU Member States behave
consistently with their Community law commitments. These principles thereby also serve to
bridge gaps between the Community’s competence and its actual legal status (or absence
thereof) in IMAQOs.%’

It is also well-established case-law, recalled by the ECJ in the aforementioned recent
judgment, that Article 10 TEC also puts an obligation to cooperate upon EU institutions both
towards Member States and towards each other. There are two implications in this regard.
First, EU institutions cannot, for example, prevent a discussion within an IMAO on the sole
ground that a proposal is of a national nature, and they should cooperate to ensure proper
debate on the matter concerned.®® Second, it could be argued that, when the Council fails to
act upon a recommendation from the Commission under Article 300(1) TEC to open
negotiations with an IMAO in order to amend the latter’s constituent treaty allowing for the
insertion of a REIO clause®, this could be seen as a breach of the Council’s obligation to
cooperate if the IMAO deals with matters falling under shared competences and a fortiori if it
deals with matters covered by exclusive Community competences.’’ Indeed, the ECJ has held
that the Community and its Member States are “under a duty to use all the political and legal
means at their disposal” to ensure the participation of the EC in an international organisation
that decides on issues of EU competence.71 This could include an action by the Commission
under Article 232 EC to institute proceedings against the Council before the ECJ for failure
to act, in infringement of the EC Treaty.

5 Commission v Greece, supra note 35, paras. 30-31. Compare Opinion 2/91, supra note 32, para. 5, holding
that, even though the Community could not conclude a given ILO Convention, “its external competence may, if
necessary, be exercised through the medium of the Member States acting jointly in the Community’s interest”.

57 See also P. Eeckhout, External relations of the European Union: Legal and constitutional foundations
(Oxford, OUP, 2004), 201 and 203, noting that “/w/here an international organization takes decisions on
matters coming within the Community’s exclusive competences, the Member States are in any event required to
adopt a common position and will form a block. Whether the expression of such a common position takes place
by way of Member State voting, or by way of a Community vote, should not in any way alter the outcome of the
process.”

% Commission v Greece, supra note 35, para. 25.

% This is the case with IMO and IWC. See infra.

" F Hoffmeister, supra note 44, 59-60 and P. Eeckhout, supra note 67, 214.

"' Kramer, supra note 14, paras. 44-45.
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CHAPTER 2

RESEARCH DESIGN

This chapter provides an overview of how the research for the present study was conducted
and highlights the methodology that was employed in the course of the study. To this end the
chapter discusses the focus of the study (2.1), the process of mapping the state of play during
the first phase of the project (2.2), the case selection process and a brief introduction to the
selected cases (2.3) and an overview of the sources and materials used in the study, including
how it was obtained and processed (2.4). Finally, the chapter concludes by outlining the
analytical framework that was created and applied with the view of formulating
recommendations to enhance the ability of the EU to speak with a single voice (2.5).

2.1. Focus

In line with its objectives (see supra, Introduction) the study takes a closer look at the formal
position the EC currently holds in various IMAOs and presents an overview thereof in a
schematic representation of the state of play in this respect. A typology of cases is established
on the basis of concrete examples and cases are identified where EC status is not consistent
with existing Community competence.

The internal process of preparing for EU interventions in IMAOs is analysed in detail,
explicating the role played by EU actors (Presidency, European Commission, Member States)
as well as by other relevant stakeholders and civil society, thereby taking into account the
existing practices of stakeholders’ involvement in international negotiations. The study also
examines whether the mechanisms in place ensure a timely and smooth communication and
coordination between all the actors involved in defining the EU position, and whether the
outcome of this coordination corresponds to EU policy objectives.

In addition, the study provides an in-depth analysis of EU practices with regard to the
management of interventions such as EU coordination practices in different settings of
IMAOs including open debates, negotiations or elections. This includes an analysis of the
composition of the Community delegation and the role of each participant based on the
distribution of competences. A distinction is made between policy coordination decided in
the Council Working Groups and coordination on the spot. Further, an assessment is made of
how EU interventions take place in practice, whether this has proven successful, and to what
extent the Member States act in a unified manner.

2.2. Mapping the State of Play

On 25 September 2008 a kick-off meeting was held in Brussels, organised by the
Commission’s Directorate-General for Maritime Affairs and Fisheries (DG MARE) and
attended by officials from the Directorates-General MARE, External Relations (DG RELEX),
Transport & Energy (DG TREN), Enlargement (DG ELARG), Environment (DG ENV) and
the Commission Legal Service (SJ). At this meeting the study plan was presented and a first
exchange of ideas regarding the case studies was held.
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The kick-off meeting was followed by a series of explorative interviews with Commission
officials from DG MARE and DG ENV with the view of gathering general information on
relevant case studies.

In the first phase of the project a state of play was drawn up in order to shed light on the
different legal statuses the EC holds in the various IMAOs. The mapping of EC participation
in IMAOs was based on information regarding the ratification of major international
agreements relevant for maritime policy. This was made available by the Commission (DG
MARE). The legal status is in itself an important determinant for EC participation within
IMAOs and was used as one of the selection criteria for the case study research.

2.3. Case Selection

The state of play made clear that the efficiency and effectiveness of EU coordination
practices in IMAOs is very much dependent on a wide range of institutional factors such as
the Community’s legal status and the nature of measures adopted within IMAOs. Further,
procedural aspects including the legal basis for coordination procedures and provisions
governing the expression of positions within IMAOs seemingly also impact the Union’s
ability to coordinate effectively. This was confirmed by information gathered from the
various explorative interviews.

The case selection process entailed a rigorous qualitative analytical exercise to yield insights
into where the identified factors discussed above, impacting upon the ability of the EU to
speak with a single voice, are prevalent. Correspondingly, the following cases have been
selected.

(i) International Commission for the Conservation of Atlantic Tunas

The International Commission for the Conservation of Atlantic Tunas deals with one of the
most valuable marine resources and as such is of great importance to the EU. ICCAT was
established by the 1966 International Convention for the Conservation of Atlantic Tunas
(ICCAT Convention), to which currently 47 parties have acceded. The EC became of a
member of ICCAT on 14 November 1997, prompting the withdrawal of EU Member States
France, Portugal, Spain, Italy and the United Kingdom.”* Cyprus and Malta also withdrew
upon their accession to the Union in 2004. The full and exclusive nature of the Community’s
legal status in ICCAT makes for an interesting case to study in detail.

(ii) Food and Agriculture Organization and United Nations General Assembly

Important fora in the areas of fisheries and law of the sea are the Food and Agriculture
Organization and the United Nations General Assembly. The EC has full membership status
in the FAO, which it obtained subject to certain inhibiting conditions. The status of the
Community in UNGA is limited to that of observer. UNGA adopts two annual resolutions on
maritime issues (fisheries and law of the sea). Furthermore, a growing number of other fora
in the context of the United Nations discuss various maritime issues that are of interest to the
EC. The FAO was selected because of the concurrent membership of the EC and EU Member
States and because of the impact of institutional limitations on Community participation. This

72 France and the UK are still contracting parties to ICCAT, however, with respect to their overseas territories
not governed by the EC Treaty. See infra.
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is contrasted with the more informal process of EU participation and coordination within
UNGA and various other fora on maritime affairs.

(iii) International Maritime Organization

The International Maritime Organization discusses many issues of great interest to the EU,
prompting a substantive body of EU law adopted on matters falling within the scope of this
IMAO. Nevertheless, the EC is yet to be granted an official legal status in IMO and the role
of the Commission is limited to that of permanent observer. Given the discrepancy between
the importance of issues discussed within IMO to the EU and the limited possibilities of
formal Community participation therein, an accurate understanding of the process of
coordination in this IMAO is vital to gaining insights into how the shortcomings in EU
coherence can be addressed.

(iv) International Whaling Commission

The EC has observer status in the International Whaling Commission. Given the exclusive
nature of Community competence in the area of conservation of marine biological resources
and the importance attached by the EU to the protection of global marine biodiversity, it was
thought relevant to analyse the process of Community participation and coordination within
IWC, taking into account the limits imposed by its observer status.

2.4. Case Analysis

The selected case studies were performed on the basis of information gathered from extensive
literature review and in-depth interviews with officials from the various Commission services
involved including DG ENV, MARE, TREN and the Commission Legal Service.

Relevant literature was taken from a host of scientific databases, catalogues and websites
including Libis, Librisource, Web of Science, College of Europe Library Bruges Online,
Springer Link, J-Stor. The websites of the European Commission, the Council and the
European Parliament, Wiley Interscience, Econlit, Sciencedirect, EBSCOhost and MetaPress
were also used as reference points. Legal information was primarily drawn from case-law of
the ECJ, EUR-Lex, PreLex, ECLAS, Westlaw, Hein Online and the Peace Palace Library.

The information obtained from these sources was subsequently complemented by interviews
with other relevant stakeholders on the international maritime stage by means of semi-
structured questionnaires.”” Interviews were held with Member State representatives from
national delegations at the selected IMAOs and Member State officials who took part in the
preparatory coordination process within the EU. Officials from the EU Council General
Secretariat were consulted for their role in coordinating the views and actions from the
various EU actors involved, both before and during sessions of the selected IMAOs. Further
information on these sessions was drawn from interviews with the relevant IMAO
secretariats. Additional interviews were held with Commission permanent representatives to
IMO and FAO in the light of their liaison roles. With respect to the changes that will be
brought forward by the Treaty of Lisbon, further interviews were conducted with an EU

” The questionnaires aimed to gain insight into the role of each participant during preparations for and
deliberations during meetings of the IMAO in question. Specific questions centred on devising possible
suggestions for improvement of the EU coordination process and the development of mechanisms to ensure that
the EU speaks with a single voice.
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Council Legal Service Director and the Head of Unit for the Secretariat of the Committee on
Fisheries of the European Parliament. The information obtained from these interviews was
processed in short functional reports and incorporated into the analysis of the selected case
studies.

Each case study consists of four parts. The first part gives a brief overview of the specific
characteristics of the selected IMAO, including the organisation’s relevance to the maritime
field and the nature of the measures adopted. The second part of each case study describes the
official status of the EC in the IMAO and the nature of the Community competences on the
issues falling within the activities of the organisation. The third part provides an analysis of
the law and practice of EC participation and coordination within the specific IMAO. The
main findings relevant to the IMAO concerned and to the objectives of the present study are
briefly summarised in the fourth part of each case study.

2.5. Shortcomings and Recommendations for Improved EU Coherence

The findings from the selected cases were subsequently analysed with a specific focus on
factors that may inhibit the process of EU coordination and on elements that can serve to
explain Member State resistance to supporting an EU position. Specific and additional
research was conducted for this purpose pursuant to the process described in the previous
section. Several inhibiting factors were identified, described and analysed for their impact
upon EU coherence in the international arena with regard to key contemporary maritime
issues. The findings from this analysis were then taken as the basis for formulating a series of
policy recommendations. These recommendations should help facilitate the EU to overcome
the identified shortcomings and ensure that the EU has a single voice on the international
stage.
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CHAPTER 3

MAPPING THE OFFICIAL STATUS OF THE EC

The table in Annex I presents an overview of the participation of the EC within selected
international agreements and IMAOs. The overview covers the following key policy areas: (i)
law of the sea, (ii) marine resources and environment, (iii) maritime safety and security and
(iv) seafarers’ rights. A number of these policy areas are subdivided into more specific
themes. For marine resources and environment these are: conservation and environment,
living resources, and prevention and control of maritime pollution. The area of maritime
safety and security is further subdivided in vessel safety, safety of navigation-shipping-
traffic, liability and compensation, maritime security-illegal activities and nuclear protection.

The table shows that the EC participates within the IMAOs according to differing forms of
legal status. As indicated previously (supra, 1.3), the legal status of the EC in IMAOs can
vary between (i) exclusive membership, (ii) full membership along with (all or some) EU
Member States, (iii) full participant status or (iv) observer status (permanent or ad hoc).
Further, instances occur where the EC has no official legal status in an IMAQO, even in areas
largely falling within Community competence. The table further indicates the international
agreements covering maritime issues to which the EC is a contracting party to and identifies
those EU Member States that have also acceded to it.

The table in Annex I should be read as follows: from left to right information is presented on
the acronym of the IMAO or agreement, its zone of impact (i.e. regional/global range) the
year the agreement or constituent treaty was adopted, the year it came into force, the full title
of the agreement or IMAO, the contracting parties and the status of the EC with respect to the
agreement or IMAO in question.

A few examples may serve to clarify the functioning of the table. UNCLOS is a first example
(see Annex I, 0).”* Starting from the top left of the table, it can be seen that UNCLOS has a
global range, was adopted in 1982 and came into force twelve years later. The treaty has been
ratified by the EC, all EU Member States and a large majority of other UN Member States.
The EC is a contracting party to UNCLOS and has observer status in UNGA. The EC thus
acts in its capacity of contracting party for matters governed by UNCLOS, but is limited by
its observer status in UNGA for matters falling outside the scope of UNCLOS.”

Examples where either the EC or the Commission has a status in the depositary organisation
but where the Community is not a contracting party to the constituent treaty, include the
International Maritime Organization (2.1). As the table shows, the IMO has a global range, its
constituent treaty was adopted in 1948 and came into force in 1958.”° All EU Member States
have become member of IMO, as have many other States. Due to the absence of a clause
providing for the accession of Regional Economic Integration Organisations (REIOs) the EC

™ Unless indicated otherwise, all references in the present chapter refer to the place of the relevant IMAO or
international maritime agreement in the table in Annex I.

5 See infra, 4.2.4.

® The 1948 Convention of the Inter-Governmental Maritime Consultative Organization established the
Organization by the same name, which was changed to International Maritime Organization in 1982. The name
of the 1948 Convention was simultaneously amended to ‘Convention on the International Maritime
Organization’.
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has been unable to join IMO and has no formal status in IMO as such. Permanent observer
status in IMO was however granted to the European Commission. After its formation, IMO
has become the depositary for many international agreements. Examples include the
International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage (IOPC) of 1971 (2.3), the Convention on the International Regulations
for Preventing Collisions at Sea (COLREG) of 1972 (2.2), the International Convention for
the Prevention of Marine Pollution from Ships (MARPOL) of 1973 (1.3.1), the International
Convention for the Safety of Life at Sea (SOLAS) of 1974 (2.1), the Athens Convention
relating to the Carriage of Passengers and their Luggage by Sea (PAL) of 1974 (2.3), the
Convention on Limitation of Liability for Maritime Claims (LLMC) of 1976 (2.3), the
Convention on the International Maritime Satellite Organization and Operating Agreement
(INMARSAT) of 1976 (2.2), the Civil Liability Convention (CLC) of 1992 (2.3) and the
International Convention on the Control of Harmful Anti-fouling Systems on Ships of 2001
(1.3.1). None of these agreements include the EC as a contracting party.’’

The official status of the EC depends on a number of factors. First, legal obstacles can
prevent the EC from acceding to an international agreement as a full contracting party or as a
full member of an IMAO. The necessary precondition for joining an international agreement
or IMAO is, as it may be recalled, the existence of a clause in the agreement or constituent
treaty that allows for regional economic integration organisations to become a party.78 In the
absence of such a REIO clause it is not possible for the EC to become a contracting party to
the agreement or a full member of the organisation, as is demonstrated by the cases of IMO
and IWC (1.2.2). In view of the absence of a REIO clause the status of the EC in these
organisations is limited. International agreements that do not allow REIOs to accede as a
contracting party include the Antarctic Treaty (1.1.2) of 1959 and the Convention on
Wetlands of International Importance especially as Waterfowl Habitats (RAMSAR) of 1971
(1.1.1). In principle, a lack of legal status of the EC in an IMAO does not as such preclude
the Community from becoming a contracting party to international agreements concluded
under the auspices of the latter organisation. However, examples where this has occurred are
very rare as most agreements do not include a REIO clause. Conventions to which the EC has
acceded but where the Community has observer status at the depositary organisation include
the Convention on Biological Diversity (CBD) of 1992 (1.2.2) and the Convention for the
Protection of the Ozone Layer (Vienna Convention) of 1985 (1.3.1).

A second factor to take into account is the distribution of competences within the area
covered by the relevant international agreement or IMAO. The Community is full and sole
member (i.e. without concurrent membership of EU Member States) in most Regional
Fisheries Management Organisations (RFMOs) (1.2.1), due to its exclusive competence in
the field of fisheries.” Agreements in areas such as other living resources (non-fisheries)

" The INMARSAT Convention deserves some additional clarification. Originally, this Convention was
administered by the IMO. At its Twelfth Session in April 1998, restructuring amendments to the INMARSAT
Convention were adopted, which entered into force on 31 July 2001. Pursuant to these amendments, the name of
the International Maritime Satellite Organization (Inmarsat) became the International Mobile Satellite
Organization (IMSO). The Commission has observer status subject to invitation in IMSO, which in turn acts as
an observer at IMO meetings, as does the Commission.

"8 In certain cases Community membership was not made possible by a REIO clause but by a clause allowing
customs or economic unions to acquire membership. This is the case for the WCO: see supra note 44.

" The EC is the sole member of the following RFMOs: ICCAT (France and the UK are still members of
ICCAT, albeit only with respect to their territories not governed by the EC Treaty), the Northwest Atlantic
Fisheries Organization (NAFO) (Denmark and France are member with respect to overseas territories), the
North East Atlantic Fisheries Commission (NEAFC) and the North Atlantic Salmon Conservation Organization
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(1.2.2) prevention and control of maritime pollution (1.3) and maritime security-illegal
activities (2.4) are typically concluded by the EC alongside (all or some) EU Member States.
Membership rights are then distributed and exercised accordingly.

Whether the scope of EC competence is accurately reflected in the Community’s legal status
in an IMAO will mainly depend on considerations of a political nature. In areas of strong
national interest for EU Member States, the Community will generally find it harder to obtain
full membership status, even in the case of substantive competences in the field concerned.®
Strong national considerations will typically complicate both the internal EU procedure
between the Commission and the Council/EU Member States to agree on the negotiating
mandate and the external procedure of negotiations within the IMAO concerned and with the
other contracting parties/third countries. In case the EC succeeds in obtaining membership
status, membership rights will typically be exercised on an alternative basis with EU Member
States, as is shown by the example of the FAO.®!

Table 3.1: Overview of EC Participation in IMAOs according to Legal Status

Legal Status Name of Agreement / Organisation

Contracting party / full member (EC) ICCAT, NAFO, NEAFC, NASCO, 10TC,
WCPFC, SEAFO

Contracting party / full member (EC + MS) | UNCLOS, Part XI UNCLOS, EIA,
OSPAR, HELCOM, BARCOM, FAO,
UNFSA, GFCM/FAO, IBSFC, CCAMLR,
CMS, CBD, AIDCP, Vienna Conv., Basel
Conv., UNFCCC, Rotterdam Conv., Bonn
Agr., Lisbon Agr., TBEIA, UN Conv. Illicit
Traffic Narcotic Drugs, UN Conv.
Transnational Organised Crime, Nuclear
Safety, Safety on spent Fuel

Full participant CSD

Observer UNGA, RAMSAR, Cartagena Conv.,
(* Observer status European Commission) | UNEP, Bucharest Commission, CCSBT®,
IWC, CITES, IATTC®, IMO*, UNCND,
IAEA, ILO

No recognised status Antarctic Treaty

(NASCO) (Denmark is member with respect to overseas territories), the Indian Ocean Tuna Commission
(I0OTC) (France and the UK are members of IOTC with respect to their territories not governed by the EC
Treaty), the Western and Central Pacific Fisheries Commission (WCPFC) (France is member with respect to
overseas territories) and the South East Atlantic Fisheries Organisation (SEAFO). See further Communication
from the Commission to the Council and the European Parliament, Community Participation in Regional
Fisheries Organisations (RFOs), supra note 14.

% An example in this respect is IWC. See infra, 4.4.

81 See infia, 4.2.3.

%2 The EC is a Cooperating Non-Member of the Commission for the Conservation of Southern Bluefin Tuna
(CCSBT).

% The EC is a Cooperating Non-Party to the Inter-American Tropical Tuna Commission (IATTC). Also, Spain
has been authorised by the Council to accede to the Convention establishing the Inter-American Tropical Tuna
Commission on a temporary basis pursuant to Council Decision 1999/405/EC of 10 June 1999 (OJ L 155, 22
June 1999, p. 37) pending the entry into force of the Antigua Convention that enables regional economic
integration organizations whose vessels fish for fish stocks covered by the Convention to accede.
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In the area of conservation the EC is often limited to that of observer status and is
correspondingly limited with regard to its participatory rights (1.1). However, the EC is a
contracting party to a number of regional sea conventions such as the Convention for the
Protection of the Marine Environment of the North-East Atlantic and the Helsinki
Convention on the Protection of the Marine Environment of the Baltic Sea of 1992 (1.1.2).
EC participation is strongest in the field of fisheries (1.2.1), which is a reflection of its
exclusive competence in the area. With regard to other living resources (non-fisheries) (1.2.2)
the EC is often a contracting party to the relevant international agreement with observer
status in the depositary organisation.** The same is true for EC participation in the area of
prevention and control of maritime pollution (1.3). Further, in spite of significant Community
legislation in the field of maritime safety (an area falling within the scope of IMO)®, the EC
is conspicuously absent as a contracting party to IMO conventions (2.1-2.3). Conventions in
the areas of illegal activities (2.4) and nuclear protection (2.5) are administered by various
organs and organisations under the umbrella of the United Nations such as UNGA and the
UN Commission on Narcotic Drugs (UNCND), in which the EC has observer status, or by
the International Atomic Energy Agency (IAEA), in which the European Atomic Energy
Community (EAEC) has observer status. Finally, the EC acts as an observer to the
International Labour Organization (ILO) with regard to seafarer’s rights (3).

% IWC is an important exception in this respect given the lack of a REIO clause in the organisation’s constituent
instrument. See infra, 4.4.2.
% See further infia, 4.3.
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CHAPTER 4

CASE STUDIES

This chapter provides an in-depth analysis of EU coordination processes in preparation for
and during meetings of the following international organisations dealing with maritime
matters: the International Commission for the Conservation of Atlantic Tunas (4.1), the Food
and Agriculture Organization and the United Nations General Assembly (4.2), the
International Maritime Organization (4.3) and the International Whaling Commission (4.4).
The case studies have been selected on the basis of the principles and methodology discussed
in the previous chapters. They constitute a representational selection of IMAOs varying in a
wide range of factors capable of affecting the ability of the EU to speak with a single voice in
international maritime fora. The main factors are presented schematically in a table at the end
of the chapter (4.5).

4.1. International Commission for the Conservation of Atlantic Tunas

4.1.1. Introduction

The International Commission for the Conservation of Atlantic Tunas was established by the
1966 International Convention for the Conservation of Atlantic Tunas, which entered into
force in 1969 (ICCAT Convention).86 ICCAT is responsible for the conservation of tunas and
tuna-like species in the Atlantic Ocean and adjacent seas. ICCAT may, on the basis of
scientific data, make binding recommendations designed to maintain the populations of tuna
and tuna-like fishes that may be taken in the Convention area at levels which will permit the
maximum sustainable catch for food and other purposes.®’

ICCAT currently has 47 contracting parties that are represented by delegations consisting of
no more than three delegates, which may be assisted by experts and advisors.*® The
International Commission carries out its work through various committees, panels and
working groups, such as the Standing Committee on Research and Statistics (SCRS), the
Panel representing Northern temperate tunas (Panel 2) and the Permanent Working Group for
the Improvement of ICCAT Statistics and Conservation Measures (PWGQG). Further, the
Conservation and Management Measures Compliance Committee (CMMCC) reviews all
aspects of compliance with ICCAT conservation and management measures in the ICCAT
Convention Area, with particular reference to compliance with measures by the contracting
parties. ICCAT conservation and management measures are legally binding and become
mandatory for contracting parties which have not exercised their right to object within the
established time limit.* Pursuant to the ICCAT Convention,” an agreement was concluded

8 Art. 1I(1) ICCAT Convention.

%7 See http:/www.iccat.int/en/introduction.htm (accessed on 13 February 2009). See further P.A. Nickler, “A
Tragedy of the commons in coastal fisheries: Contending prescriptions for conservation, and the case of the
Atlantic bluefin tuna”, Environmental Affairs (1999), 557 and T.C. Bestor, “Supply-side sushi: Commodity,
market and the global city”, American Anthropologist (2001), 76, at 85-86.

88 Art. ITI(2) ICCAT Convention.

% Art. VIII(2) and (3) ICCAT Convention. See also Communication from the Commission to the Council and
the European Parliament, Community participation in Regional Fisheries Organisations (RFOs), supra note 14,
8.

% Art. XI(1) ICCAT Convention.
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in 1973 between ICCAT and the Food and Agriculture Organization (see infra, 4.2)
providing for reciprocal representation through observers, exchange of information,
cooperation and consultation and joint actions.”’

4.1.2. Community competence and status within ICCAT

The ICCAT Convention was originally only open for signature by UN Member States or any
of its specialised agencies.”> After modification by the 1984 Protocol of Paris’, a provision
was inserted allowing for any intergovernmental economic integration organisation to also
become a member, provided the organisation is constituted by States that have transferred
competence to it over the matters governed by the ICCAT Convention, including the
competence to enter into treaties in respect of those matters.”* The Community could thus
become party to the ICCAT Convention and its accession was officially approved by the
Council in 1986.” The Community finally acceded in 1997 when the Paris Protocol entered
into force.

ICCAT member organisations have the same rights and obligations as all other contracting
parties.”® Further, when a REIO becomes party to the ICCAT Convention, its current Member
States and those which adhere to it in the future cease to be parties to the Convention.”” EC
membership of ICCAT is thus full and exclusive, thereby accurately reflecting the
Community’s exclusive competence in fisheries. Accordingly, France, Portugal, Spain and
Italy retreated from ICCAT in 1997 in their capacity of EU Member States. Cyprus and Malta
also withdrew upon their accession to the EU in 2004. France and the UK are still contracting
parties to ICCAT, however, with respect to their overseas territories not governed by the EC
Treaty.

4.1.3. Community participation within ICCAT

Community participation in ICCAT meetings where binding conservation and management
measures are established in accordance with the terms of the ICCAT Convention should
proceed according to Article 300(2) second paragraph TEC. However, until recently,
untimely submission of scientific information by the various ICCAT Committees was
considered to effectively preclude full compliance with the formalities of this procedure. In
practice, the Commission would produce a statement during meetings of the Working Group
on External Fisheries Policy in which the positions to be taken within ICCAT were broadly
outlined. Coordination meetings would then take place on the spot to further discuss the
relevant issues. In 2007, however, one Member State objected to the absence of a clear
coordination procedure with respect to ICCAT. It was alleged that the Commission has at
times adopted positions that did not reflect the views of EU Member States. The Commission
argued that an attempt to follow the formalities of Article 300(2) second paragraph TEC
could only result in the complete absence of a negotiated position due to the aforementioned

! Agreement between the Food and Agriculture Organization of the United Nations and the International
Commission for the Conservation of Atlantic Tunas, Annex I to the Report of the 60" session of the FAO
Council, 11-22 June 1973.

2 Art. XIV(1) ICCAT Convention.

% Protocol of Paris to amend Articles XIV, XV and XVI of the International Convention for the Conservation of
Atlantic Tunas, 10 July 1984.

% Art. XIV(4) ICCAT Convention.

% Council Decision 86/238/EEC, supra note 41, p. 33.

% Art. XIV(5) ICCAT Convention.

7 Art. XIV(6) ICCAT Convention.
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time constraints, thereby being completely unable to defend the interests of EU Member
States.

Nevertheless, since 2008, Community participation in ICCAT meetings proceeds in
accordance with Article 300(1) TEC, as the Commission now has a formal mandate from the
Council to conduct negotiations within [CCAT and represents the Community in both plenary
ICCAT meetings and subsidiary ICCAT bodies and working groups. Pursuant to Article
300(2) second paragraph TEC, positions for ICCAT decisions having legal effects are
established by qualified majority voting by Council decision, on a proposal from the
Commission, keeping in mind the objective to assure the availability of supplies under the
CFP.”® The Council decision broadly describes the objectives to be pursued by the
Commission in ICCAT meetings.

The Commission speaks and votes on behalf of the EC in accordance with the Community
positions drawn up in meetings in the Working Group on External Fisheries Policy organised
by the Council on the basis of Commission proposals. These meetings are followed by one or
more technical meetings called by the Commission prior to the relevant ICCAT session.
During these technical meetings, the scientific information provided by ICCAT committees is
discussed on the basis of, infer alia, catch data which each contracting party is required to
submit to ICCAT.” In practice, EU Member States collect this information and send it to the
Commission for forwarding to ICCAT. The Commission as such acts as an intermediary
between ICCAT and the Member States on the ground that it represents the Community, and
is the sole party responsible for performing its obligations.'” However, Member States
appear not always to provide this information on time, thus compounding the preparatory
process by the Commission.

Coordination meetings on the spot are called by the Presidency in order to further develop the
positions adopted prior to the start of ICCAT meetings. Additional coordination meetings are
organised whenever the need occurs due to ongoing negotiations. In practice this occurs
every morning before the relevant ICCAT meeting, usually followed by an additional
coordination meeting in the evening. In terms of coordination vis-a-vis third States, the
Commission prepares and holds meetings with Japan, the US and Canada before and during
an ICCAT meeting. Other prominent third States include Norway, Brazil and the non-EU
Mediterranean States.

EC delegations to ICCAT consist of Commission representatives, EU Member States experts
and advisers'”', as well as a host of industry representatives, making for quite sizeable
delegations.'” The Member States assist the Commission with technical advice and through
their informal contacts with other non-EU ICCAT members. In response to complaints from
ICCAT, the Commission has recently attempted to reduce the size of EC delegations, but this
initiative met with strong resistance from some EU Member States.

% Art. 33 TEC. See further Council Regulation (EC) Nr. 2371/2002 of 20 December 2002 on the conservation
and sustainable exploitation of fisheries resources under the Common Fisheries Policy, OJ L 358, 31 December
2002, p. 59.

% Art. IX(2) ICCAT Convention.

1% Communication from the Commission to the Council and the European Parliament, Community part