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THE 2011 Review oF THE UN HUMAN RIGHTS COUNCIL:

TEN RECOMMENDATIONS

THE UPCOMING 2011 REVIEW OF THE HUMAN RIGHTS COUNCIL

The upcoming review of the Human Rights Council (hereinafter ‘the Council’) in 2011
offers a great opportunity to examine and evaluate the Council's work and
functioning since its inception 5 years ago. Correspondingly, throughout the last
year, several informal deliberations have taken place across the globe between
NGOs, states, groups of states, etc. on how the review should proceed.! Deducing
from those meeting reports, two streams of approaches may be identified vis a vis
the structure of the review: 1. an assessment of the implementation of the Council’s
mandate; and 2. an assessment of the implementation of Council’s institutional
framework.? The latter has and continues to draw a lot of criticism, namely because it
would require re-opening the Institution Building Package (Resolution 5/1),
something that could potentially result in detracting away from addressing, more

intently, substantive aspects and issues surrounding the crux of Council's very

! For a copy of the reports from the informal meetings consult the OHCHR website:

http://www?2.ohchr.org/english/bodies/hrcouncil/HRC review.htm .

“See “NGO Proposal on the Structure for the 2011 Review of the Human Rights Council’'s Work and
Functioning”, 6 May 2010: http://www2.ohchr.org/english/bodies/hrcouncil/docs/NGO Proposal
Council Review Process May 2010 final.pdf . See also: ISHR “Human Rights Monitor Quarterly”
Issue 2/3, July 2010 Geneva, Switzerland: http://www.ishr.ch/component/docman/doc_download/1026-
hrma-2-review-of-the-human-right-council .




existence.® Naturally, combining both approaches would be the ideal scenario for the
review, something more or less in line with Ambassador Van Meeuwen’s Road Map
that was proposed and rejected in June of this year, which attempted to create this
very balance.* Inevitably, no matter which path is taken, one stream will have to
account for the other, especially in light of the fact that the central purpose of the
review is to facilitate a “lessons learned” exercise through assessing the extent to
which Council has achieved its objectives inter alia how the instruments at its
disposal have facilitated it to do so. Therefore, while indeed there should be a
primary emphasis on evaluating the implementation of the Council's mandate, equal
attention needs to be paid to the underlying channels supporting it, or lack thereof.
This does not mean that the specificities of Resolution 5/1 should be re-opened for
debate. Rather, the interplay between the instruments and implementation of the
Council's mandate should be examined. Accordingly, by way of identifying the
shortcomings of the Council’'s work and functioning, respective means of rectifying
the existing gaps should be proposed in parallel. Hence the focus in this context

should be, as echoed by many, to “review” and not to “rebuild”.

TEN RECOMMENDATIONS
Against this backdrop, we submit that the following areas should be prioritised:

1. Membership and Election Procedure : The quality of membership continues
to be of great concern and is something that has a direct impact on the work
of the Council. Further to the summary report of the Permanent Mission of
Switzerland in April 2010° (hereinafter ‘the Montreux Seminar’), we also
agree that state cooperation with the Council should be introduced as a key
element for membership, including but not limited to, cooperation with the UN
Special Procedures. Cooperation in this context would need to be clearly
defined as to what it means in practice. With regard to the election procedure,
competitive elections should be ensured so that each geographic region does

3 Ibid. The OHCHR and EU Officials in the European Parliament's DROI Session on 13 September
§010 confirmed this and stressed that the purpose of the review is not to renegotiate the IB package.
Supra 2.

®0n 20 April 2010 the Permanent Mission of Switzerland hosted an informal open ended seminar on the
Review of the Human Rights Council in Montreux. The Seminar brought together NGOS, diplomats, the
OHCHR, etc. to discuss a variety of aspects surrounding the upcoming review including but not limited
to the tools of the Human Rights Council to address situations of human rights violations, the Council’'s
mechanism, and working methods. See: Permanent Mission of Switzerland to the UN in Geneva,
“Summary Report of the Open Ended Seminar on the Review of the Human Rights Council”, 20 April
2010, Montreux, Switzerland: http://www2.ohchr.org/english/bodies/hrcouncil/docs/RapportMontreux

Final.pdf .




not put forward the same amount of candidates as vacancies.® Competitive
elections have the capacity to enhance the quality of membership through

providing the opportunity to compare and vote for the best candidate.

2. The Council's Instruments and Addressing Human Righ ts Violations :
The Council’'s shortcomings regarding addressing human rights violations are
plentiful. In addition to the need to enhance the political will to address
human rights violations, the Council needs to better utilise the instruments at
its disposal such as those observed in paragraph 115 of Resolution 5/1. " On
a case by case basis, a complementary approach to these instruments
should be embedded into the practices of the Council, with for example, the
utilisation of seminars and/or round table discussions to enhance dialogue
and establish a mutual understanding of the given issue areas. The utility and
value of these instruments could notably be envisaged in addressing
emergency situations. The role of the High Commissioner could also be
enhanced with regard to addressing human rights violations in bringing
situations of concern to the Council. As selectivity continues to pose
problems in the functioning of the Council, the scope of Agenda Item 42
should be broadened to include a regional dimension in order to ensure that
the human rights situation of the 5 geographical regions are equally
observed, as also suggested in the Montreux Seminar and by Human Rights
Watch. °

® See the report of the Reflection Group on the Strengthening of the Human Rights Council, Second
Meeting, Paris, 25-26 January 2010, p.9: http://www2.ohchr.org/english/bodies/hrcouncil/docs/Report
Paris meeting.pdf.

Paragraph 115 stipulates “Other work formats may include panel debates, seminars and round tables.
Utilization of these other work formats, including topics and modalities, would be decided by the Council
on a case-by-case basis. They may serve as tools of the Council for enhancing dialogue and mutual
understanding on certain issues. They should be utilized in the context of the Council's agenda and
annual programme of work, and reinforce and/or complement its intergovernmental nature. They shall
not be used to substitute or replace existing human rights mechanisms and established methods of
work”. Similar views were also expressed in the report of the Reflection Group on the Strengthening of
the Human Rights Council, First Working Session, Mexico City, 29-30 October 2009: http://www?2.
ohchr.org/english/bodies/hrcouncil/docs/Reflection_Group Mexico Report.pdf and in the report of the
Reflection Group on the Strengthening of the Human Rights Council, Fourth Session, Seoul, Korea,
14-16th  July 2010: http://portal.ohchr.org/portal/page/portal/HRCExtranet/Reviewlnitiatives/Seoul
%?20Final%20Document%20-%20Reflection%20Group%20Final%20report.doc
% The Human Rights Council's Agenda Item 4 deals with “Human Rights situations that require the
Council's attention”.

o Supra 5, pp.7. Human Rights Watch in their June 2010 report entitled “Curing the selectivity
Syndrome: The 2011 Review of the HRC” also recommended that Agenda Item 4 address the five UN
geographical regions: http://www.hrw.org/en/reports/2010/06/24/curing-selectivity-syndrome .
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3. The Council’s Instruments and Preventing Human Righ  ts Violations : To
date the Council’s primary focus has been to address human rights violations,
and to a lesser extent, has it dealt with preventing violations. A balanced shift
in this regard is needed, notably with respect to prioritising and addressing
the root causes of human rights situations. The UPR could play an important
role in this regard. Additionally, dialogue and a mutually reinforcing
relationship could be established with, for example, UNCTs of concerned
countries. As they work with relevant civil society, regional and national
human rights institutions and are ‘on the ground’, they can play a significant
role in ‘early warning’. The UN Special Procedures could equally play a
corresponding role, notably with respect to the Council taking better account
of their findings and recommendations. Complementarity between the Human
Rights Council and the regional (and national) level is of essence and has a
manifold effect in implementing the Council’'s mandate, mainstreaming

human rights and human rights capacity building on the ground.

4. Special Procedures : The independence of the Special Procedures is of
great added value to the UN human rights machinery. This independence
should be maintained, despite many states criticizing the conduct of mandate
holders. This criticism has led states to draft proposals, like that of the Algiers
Retreat'®, to create a committee of magistrates or jurists to adjudicate
concerns raised by states, notwithstanding the already established Internal
Advisory Procedure’. This in our view would risk even more politicisation and
could also potentially undermine the independence of the Special
Procedures. The central focus of the review regarding Special Procedures
should be placed on state cooperation, issues surrounding resources and
constructively integrating the findings and recommendations of the Special
Procedures in the activities of the Council. The latter, as previously
mentioned, could have a positive impact in both addressing and preventing

human violations.

% The Ministry of Foreign Affairs of Algeria hosted an informal meeting (retreat) from 20-21 February
2010 in Algiers to discuss the scope and content of the review. The retreat brought together Heads of
Permanent Mission to the UN office in Geneva, Ambassadors, Chargés d’'Affaires , and members and
observers of the Council. See: Ministry of Foreign Affairs of Algeria, “Outcome of the Retreat of Algiers:
Review of the work and functioning of the Human Rights Council’, 20-21 February 2010, Algiers,
Algeria, pp.26: http://www2.ohchr.org/english/bodies/hrcouncil/docs/Seminaire Alger.pdf .

" The Internal Advisory Procedure was established to provide a standing mechanism to review
practices and working methods, by which documents like that of the Code of Conduct, are implemented
to enhance the effectiveness and independence of the special procedures system and of individual
mandate-holders. It should be stressed that the Internal Advisory Procedure does not apply to the
substantive assessments made by mandate holders with regard to country situations or thematic
issues.




5. Universal Periodic Review (UPR) : The UPR has on the one hand proven to
demonstrate that it has the capacity to enhance the promotion of human
rights, even in a legal context (e.g. Tunisia). On the other hand, it has also
shown us that it can potentially be of no added value ifiwhen a State under
Review (SuR) does not take the process seriously (e.g. North Korea). The
strengths and weaknesses of the mechanism are in its recommendation
process. As the effectiveness of the mechanism is vastly dependent on the
acceptance and implementation of recommendations by States, the
achievements and drawbacks can most aptly be observed on a case by case
basis. However, more broadly, the following key issues should be considered:
the list of speakers and extending the allocated time for interactive dialogues;
the periodicity of the review; the manageability of the number of
recommendations in order for States to be able to concretely follow up and
implement them. Additionally, technical assistance should be reconsidered
for those countries that require guidance or assistance in the implementation
of recommendations. The UPR Voluntary Fund'? needs to be re-visited in this

regard.

6. Council's Working Method:  The deeply embedded bloc mentality in the
work of the Council needs to be overcome. Innovative approaches to promote
cross-regional formats should be considered.”®* The manageability of the
workload while taking into account small delegations, and the timely
introduction of resolutions prior to adoption (as observed in the Third
Committee)™* should also be considered.

7. Complaints Procedure : The ongoing debate on abolishing the Complaints
Procedure should be approached with caution. While there are shortcomings
to the mechanism such as the slow processing of complaints due to the large
number of complaints submitted, it nevertheless is of added value to the
overarching UN human rights system. Overcoming the shortcomings should

2 The Voluntary Fund for Participation in the UPR is a financial mechanism to provide support to
developing countries and LDCs for: travel costs to Geneva to present their reports; training for member
states to prepare reports, etc. Contribution to this fund is to be made by governments,
intergovernmental organisations, NGOs, individuals, private organisations, etc.

% The 15" session of the Human Rights Council has shown progress in this regard, notably in its
establishment of a new mandate on the rights of freedom of peaceful assembly and of association. The
mandate was established at the initiative of the Czech Republic, Maldives, Nigeria, Lithuania, Mexico,
Indonesia, Latvia and the United States, demonstrating the effectiveness of cross-regional efforts.

14 Observably, the Third Committee has a better practice of circulating draft resolutions much earlier
than that of the HRC. Circulating resolutions more in advance allows for a more inclusive and
transparent negotiation process, giving governments more time to prepare. Accordingly, some have
suggested that the HRC should introduce a ‘4 week rule’. This rule however would not apply to urgent
human rights situations.



be deliberated, increasing membership to the Working Group on Situations
and the Working Group on Communications could correspondingly be

considered.

8. The role of the OHCHR : While recognizing and respecting the independence
of the OHCHR, we feel that dialogue and coordination between the Council
and OHCHR could be strengthened. The role of the OHCHR with respect to
providing better assistance to states to implement HRC recommendations
generating from the Council's instruments and mechanisms needs to be
considered. OHCHR field presences could play a role in this regard.
Additionally, the recommendations in the 2007 report of the Joint Inspection
Unit on the “Funding and Staffing of the UNHCHR” ** should be taken into

account when discussing the relationship between the Council and OHCHR.

9. The Third Committee and the Human Rights Council  : At present some of
the thematic work of the Council and Third Committee are duplicative.’® A
complementary approach to the Council's work should be considered.'’
Further, the debate surrounding the reporting line between the Council and
the UNGA plenary and between the Council and Third Committee requires
particular attention, notably in light of the UNGA stipulating that “it does not
set any precedent when allocating the Council’s annual report to the 3™
Committee (to take action on recommendations) and to the plenary of the

UNGA (to endorse the report as a whole)™,

10. Human Rights Council Advisory Committee : It is important to take into
account the feedback of the Advisory Committee members themselves when
addressing the functioning of the Committee. An Advisory Committee

member in the Montreux Seminar, on behalf of the Committee, expressed its

!5 see particularly recommendations 2 and 7 of J Larabure and P Fall “Funding and Staffing of the
UNHCHR”, Joint Inspection Unit 2007, UN in Geneva, Switzerland, (JIU/REP/2007/8):
http://www.unjiu.org/data/reports/2007/en2007 08.pdf .See also Supra 5, pp.16.

¥ Supra 10, pp.16.

' The need for a complementary, and not competitive, approach may most aptly be observed in the
15" session of the Human Rights Council vis a vis UNGA Resolution 64/292 of 28 July 2010 on the
Human Right to Water and Sanitation and Human Rights Council Resolution A/HRC/15/L.14 on Human
Rights and Safe Access to Drinking Water and Sanitation. Some states felt that the introduction of the
resolution in the UNGA was premature in light of the “Geneva Process” while others found it to be
complementary to the efforts of the Council in addressing this issue. The latter needs to be further
developed.

'8 This has been the practice of the UNGA for the past few years. See ISHR “Overview of the 64"
Session of the UNGA”", last updated on 22 July 2010, p.21: http://www.ishr.ch/archive-general-
assembly/701-work-of-the-general-assembly-at-its-64th-session-october-december-2009 . See also
Supra 2.




wish to have the right to initiate work and make suggestions to the Council.*®

This should be considered in the review. Moreover, the expertise provided by
the Committee must be utilised by the Members of the Council to the greatest
extent. In this context, the interaction between the Advisory Committee and
States, national human rights institutions, NGOs and other civil society, in

accordance with its mandate, needs to be enhanced.

9 Supra 5, pp.10.
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